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41) 9 22 X

42) 35 US.C. § 284 Damages
"Upon finding for the claimant the court shall award the claimant damages adequate to
compensate for the infringement, but in no event less than a reasonable royalty for the use
made of the invention by the infringer, together with interest and costs as fixed by the court."

_18_



(willful) 53 A& A8t A2 RHol AEH Esfjul ol 3uli(treble)o] &
sl S Q1AL oju gt AEFel tiste] S o] ojupAste Fio] =
3] AFox 3l AFS A JHA|(entire value)E 72 Sl A&
X**‘EE’H =2 ‘2‘1‘—’?91 Eafufdo] HA 1A E 7HsA ol dEolA, &

Q fAY Frt

ol FAZ 539 it BHEste, vmdM= 55|7F FoH= ¢t
184919 0] 64695 53 E HAFT °olF 7sHTAHLR FUMstA =
tl, W= 53] % (The United Sates Patent and Trademark Office, USPTO)>

19613 3,000,000%, 19763 <]l 4,000,000§ 19913 5,000,000%, 19993 ol

6,000,000, 2006l 7,000,0005 S3E FAHth4 =] A5 FE

o] et EA4AY 3,000 AAbEe] sHE AFErFEol FAdE 350,000

o2& EEFUES 19 T AYsted ol AARE 18] 1749 &5 o

3lo] 17-25A17+% T?Jé‘}—t— AL gugitt4s) HAAIRELS XEQIE A|~H o}
24

oA 4L stk BY % Hoe 55 FAISH gthde Eg, vxd

43) Robert A. Armitage, ¥ 2 3I; Christopher A. Harkins, 9] =i, 442-445%; Mark A.
Lemley, "Patenting Nanotechnology", 58 Stan. L. Rev. 601, 618-619 (2005); James H. Wallace,
Jr., "Are Patent 'Trolls' Wrongly Named and Maligned? Do They Have a Future?", AIPLA
Annual Meeting, Washington, DC (Oct. 18, 2007)°lA419] ®-3L&,  http://www.aipla.org/Content/
ContentGroups/Speaker Papers/Annual Meeting Speaker Papers/200717/Wallace-paper.pdfoll A 7
A 71 (2008, 4. 13. HF <), 29; Ronald J. Mann, "Do Patents Facilitate Financing in
the Software Industry?", 83 Tex L. Rev. 961, 1023 (2005); Y, "E& 7 E(patent troll)°]]
i3t M2 FA%(Legal issues on patent troll)", LAW & TECHNOLOGY AI3H A&, A&
st 71&AHAE (2007 1), 8201 =2

44) Christopher A. Harkins, ¥ 22 =1, 4339.

45) Natl Res. Council, A Patent System for the 21st Century 21, 2004, P.53,
http://www.nap.edu/html/patentsystem/0309089107.pdfell 4 72715 (2008, 3. 11. HIF HE);
Tim Wu, "Wespons of Business Destruction - How a tiny little 'patent troll' got Blackberry in a
headlock", http://www.slate.com/id/2135559/914 A4 7}V (2008. 4. 13. T FH<); Michael
J. Meurer, "Controlling Opportunistic and Anti-Competitive Intellectual Property Litigation", 44
B.C.L.Rev. 509, 541 (2003).

46) Tim Wu, ¢ 2& =.
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47) Testimony of David M. Simon, Chief Patent Council Intel Corporation Before the House
Subcommittee on Courts, the Internet and Intellectual Property, July 24, 2003, 39, “E3&A
o] &3} olof thgt Wt -Patent Troll S FAHOZ", AFFAMHA #2235 (2007), 77N A
AL

48) Michael A. Carrier, &9 =%, 487H FH=Z.

49) 35 U.S.C. 282 Presumption of Validity; Defences

"A Patent Shall be presumed valid."

50) SRAM Corp. v. AD-II Eng'g, Inc., 465 F.3d 1351, 1357 (Fed. Cir. 2006), Christopher A.
Harkins, Q9] =3, 430-4317014 #A24.

51) Suprerior Fireplace Co. v. Majestic Prods. Co., 270 F.3d 1358, 1380-81 (Fed. Cir. 2000).

52) Christopher A. Harkins, $F2] =¥, 432 Z=.
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53) USA TODAY, http://www.usatoday.com/tech/news/techpolicy/2005-06-09-patent-troll_x.htm? =15
(2008. 4. 13. ¥ HE).

54) John R. Thomas and Wendy H. Schacht, “Patent Reform: Innovation Issues," CRS Report for
Congress (December 2006), 8%,

55) Christopher A. Harkins, $F2] =+, 437,

56) Y, kol =&, 821, Alg, “eBay WA o|F = IT 7195 "= AlA Y] &
518 A Aol ok AART, BlaAbg A48 25 (B 373), SEHlaAbY e
(2007), 4621 F=.

57) Mark A. Lemley & Carl Shapiro, "Patent Holdup and Royalty Stacking", 85 Tex. L. Rev.
1991, 2009 (2007).
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58) Michael J. Meurer, &9} =&, 5179,
59) NTP, Inc. v. Research in Motion, Ltd., 418 F.3d 1282 (Fed. Cir. 2005).
60) SH=r A AR 2007. 6. 3. AlA, http://www.hankyung.com/news/app/newsview.php?aid=20070131

27311&ltype=1&nid=000&sid=0119 0556&page=2°14 A4 7}s (2008. 4. 13. HF HZE).
61) 91 22 2
62) David G. Barker, "Troll or No Troll? Policing Patent Usage with and Open Post-Gran
Review", 2005 Duke L. & Tech. Rev. 9, 8 (2005); Y, 9] =&, 831 Z=.
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63) James F. McDonough III, 99} =&, 193-197H.
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65) William M. Bulkeley, “Aggressive Patent Litigants Pose Growing Threat to Big Business”,
Wall St. J. (Sept. 14. 2005), at Al, http://online.wsj.com/article/SB112666647063840131.html
Imod=most%255Fviewed%255Fday | Al 734 715 (2008. 7. 11. T HE)

66) Tim Wu, o] =,
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GovTrack.us. H.R. 2795--109th Congress (2005): Patent Act of 2005, GovTrack.us (database of
federal legislation) <http://www.govtrack.us/congress/bill.xpd?bill=h109-2795> (accessed Apr 8,
2008).

69) Terrence P. McMahon, Stephen J. Akerley, Jane H. Bu, &9] =%, 16791 HZ.

70) GovTrack.us. S. 3818--109th Congress (2006): Patent Reform Act of 2006, GovTrack.us
(database  of  federal legislation)  <http://www.govtrack.us/congress/bill. xpd?bill=s109-3818>
(accessed Apr 8, 2008).

71) GovTrack.us. H.R. 1908--110th Congress (2007): Patent Reform Act of 2007, GovTrack.us
(database of federal legislation)

<http://www.govtrack.us/congress/bill.xpd?bill=h110-1908&tab=summary> (accessed Apr 8, 2008).

72) GovTrackuus. S. 1145--110th Congress (2007): Patent Reform Act of 2007, GovTrack.us
(database  of  federal legislation)  <http://www.govtrack.us/congress/bill. xpd?bill=s110-1145>
(accessed Apr 8, 2008).
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(1945); Blonder-Tongue Laboratories, Inc. v. University of Ill. Found., 402 U.S. 313, 343-344
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32) 314 U.S. 495 (1942).

33) Kenneth J. Bruchfiel, "Patent Misuse and Antitrust Reform: ‘Blessed Be the Tie?", 4 Harv.
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apparatus for use in practicing a patented process, constituting a material part of the invention,
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contributory infringement of the patent; (3) sought to enforce his patent rights against
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the acquisition of a license to rights in another patent or purchase of a separate product, unless,
in view of the circumstances, the patent owner has market power in the relevant market for the
patent or patented product on which the license or sale is conditioned.

42) Kenneth J. Bruchfiel, $¢] &=+, 79; Jonathan H. Steinberg, “Patent Misuse”, 606 PLI/Pat
395, 414 (2000).
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44) Dawson Chemical Co. v. Rohm & Haas Inc., 448 U.S. 176, 223 (1980).

45) Jonathan H. Steinberg, 9] =, 414-415T.

46) Calhoun v. State Chem. Mfg. Co., 153 F.Supp. 293 (N.D.Ohio 1957), Jonathan H. Steinberg,
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47) Carpet Seaming Tape Licensing v. Best Seam, Inc., 616 F.2d 1133, 1143 (9th Cir. 1980),
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48) Robert J. Hoerner, “The Decline(and Fall?) of the Patent Misuse Doctrine in the Federal
Circuit”, 69 Antitrust L.J. 669, 671-72%H (2001).
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Zenith Radio Corp. v. Hazeltine Research, INc., 395 U.S. 100, 161 U.S.P.Q. (BNA) 577 (1969),
AFR, B ARATAR ] 23, AAAE FA A1255(2006. 02/03), AP 3
T34 74AA%E], 77HN A AQU-E; Makan Delrahim, “The Long and Winding Road:
Convergence in the Application of Antitrust to Intellectual Property”, Presented at The George
Mason Law Review Symposium October 6, 2004, available at http:/www.usdoj.gov/atr/public
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50) Daniel P. Homiller, “Patent Misuse in Patent Pool Licensing: From National Harrow to ‘the
Nine No-Nos’, to Not Likely”, 2006 Duke L. & Tech. Rev. 7, 13 (Mar. 3, 2006).

51) 91 22 %
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76) White Cap Co. v. Owens-Illinois Glass Co., 203 F.2d 694, 698 (6th.Cir.) cert. denied, 346
U.S. 876 (1953).
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B.C.L.Rev. 509, 538-539 (2003).
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A%l WIlM= =AU} Wikipedia, http:/en.wikipedia.org/wiki/Noerr-Pennington_doctrine
ANA A 7Fs (2008. 4. 18. HFE HE).

277) ©o] Yl Foll P47 A (unfair competition), ZHAF A 7H4(tortious interference) L A
AFe] w-&(abuse of process)oll 71 EauldE T T Thdd FEjo] EHAAF T st
HAS A= Aoz FEHAy, 53] APAGTALAHEYL FHol| Sosa v. DirectTV,
Inc., 437 F.3d 923 (9th Cir. 2006) AbANA AZ A7 AL APSHEA 4 59 AXA
£ Bule P90 deiiE BAS AR Wikipedia, 9 22 .

278) Janice M. Mueller, 9] 2, 301-305 Z=.

279) Wikipedia, 9] 2& I

- 116 -



An0 A Al Aol H7] 93 271K 84S AAFHEL, old W=
AR Z Y FHOoZEZ £2%5S 3= A H olFE = EoloA] AA|Z o)A

14
objectively baseless) 4~

o2 JYsA ¥S AEZ ABRFoz TAY AE(
. ZH Agoler 7+ WA a1 F, 19
=8l A 718 Ao 4 7} s

ChRE, el A &2 Walker Process Abzdoll o &2 7ol ofste] HE53H
Aol PA, 557 FAEYS EHA ol FAeY ste A= EF
HJA o2 ZA7F gl=(objectively baseless) A2 B 4 Qlil, 121 F
] Noerr-Pennington Doctrine®] 53] @} F st 53¢ 3}3/\]-01] tfate] HE
=AW fEkE olfE &AE AVlste e EF dAlske AL ofde} &
T} 282)

ol

ot Yo BT

59 WA EHILY FAede A HAE FEH,
BGB(Biirgerliches Gesetzbuch) A|823% #|1&, A2 2 A|826=0 A 743}
3 JeEnl 5¢ AW ¥ (BGH, Bundesgerichtshof)2 A9 A 7] YHEH

Aol F4o] o7t flo] i AR EWT 3}‘3'3]'5 ”}i -?4‘?30]
= AL ofyal, YHol He AL 319 T
©

AAIZ1 A9 (BGB #|826%)0l 33t

280) 508 U.S. 49, 113 S.Ct. 1920 (1993).

281) Wikipedia, 9 22 .

282) Herbert Hovenkamp, Federal Antitrust Policy, 331 Z3=.

283) =S, “FEA LSt S, FIAPEAT A8, thgkAPHEES] (2000), 55-56H.

- 117 -



B Y 29 AVE Rweln, @ U WA FAL AL WelE
a9 A7) Aol B WEAY 2Ag wE ol AU, 53, 24 5 5
ME Qoo AEWUEAY AL Aol We AL 23iH, @ dut
BANAL fste] Bael e AU F At A4S A LA e w
&3 WHe dgstelol s, mebd SEAAE BY ASNE AF A
AAE & grbe 2= Ao Ak

Pl A g o F B8l aATe] YA
1o 2wz Pgage i @ £E gt szt ks 1w
goll Fols Agagte] REGY do) AEAGAAT 25 AT
A% F O AeAete $EREs FAHA ko] Jugel Yeacrus
£ AU sho] AEAAVAT} 919} Lol AgAAA o] £F A7

$HA, dE9 HEe 5
B PAL 63.,4(71351 X +
et g2 HEE Hola =dl, Al RSP 1759.(1984.) 8. 31. AL "
F3 AgActas Aok A=

>

EHYAE TASA &, AL AT FAHABALANY 1= 1% 63)

rir@&ﬁ

284) Fenn, Schadenshaftung aus unberechtiger klage oder Rechtfertigungsgrund der Inanspruchnahme
eines gesetzlich eingerichteten und geregelten Verfahrens", ZHR 91, 1978, S. 345ff, ===, $
=&, 55 F 14004 Al

285) HhilifEuh, FEME FETE SRR %), FARERL, 2003, 13507,

286) AHHiF] #E53.(1978.) 12. 19. 4, AP HH59.(1984.) 8. 31. BE, A, “E35]9
FEE e RIS HESAP, 105 10694 791G

- 118 -



o= sfFstA ¢k whdH, @ A

S)ol st AaE 3 Fg-

oW rle] #aled Azl st
%l

ot
N
flo
o2
2
g
T
ol
o
-
e
o v
o
N
T
=)
A

E AA WA AERE sFATHE, ®g 2
A sk, WEake] 9o IAE AAFSkaL Ao TRk, ARbell A= A 841G
dxpe] nEWMAL AF5Ho T i AGlbAR e ek, =uf, A
o "t FaEe & AS AA WA A=F SAE 7] Wl AdS &
S g kAL skar ks
of, fa|Lietel Z<
BodA 2ol BEste, UL 98TFs2513F 42880l A < EAo] o
AL ol diste] Jal £ A 2 Fote Ae WA
2k BAEE T2 doEE AR ws fYe Hug EF o ok &
a, APy S4B 97F BERFLATE Hevke aadddd jlojde FHox
AFAE o] &S FFstA Asts A7t HA oS ANFEHA
gletolof & Znt, wteby W2 B dS k7] St &8 Al7]8)
T AL dFA0E Fge Pojola, dA At i #HES wol g
HEdTe Aoz vtz O 29 A7 EHPAdTr @4 F= gle
U, 9 A AVEE AR ZolA BE, $4AE Fawsta ofE F glo]
& 93t WHEAF HIES AFstE 9 AAAFNH s AA He
7hgel iAol A BB FEe Festes Ad3E tHE 429 AVl 4
HetA HE 497 9 F e WAAES AV Alge] HiawZ
S ol SAE Ao 28 e &9 A7 Gl tiate] e B9

287) AP 17659.(1984.) 8. 31. A, 2, 9 =&, 106-107HA A AL
288) TI'HY 1999. 4. 13. A3 98452513 T2 [Eallull 5[ F47(1)71,145;31999.5.15.(82),874].



oh?:]_

=

He

o

pu

AARMEH A7 gla, AaArE s 2

%ﬂ.?% PFELX . JTx T A T I
IR 4 o FERI W - FIJNFELAS
Mhiuﬂqol m—wﬂ%mﬂ%@aﬂdrmuuf AU P T
07 L o do ooy b X B O

o X L e T T D2 F s ook

M 5 ,mr BT oo WK X S S

sEuc ST U TG SERILPERE

e g ] e 5
Ex w5 @%Jmo_ewﬁ%ﬂmm owwwmﬁwwﬁ%
Lo — = ; —

ToT BoEXEwTU e e e R
oo Hoxo FEET T x oo 8 o RBE R gy H
edPTE LT H LA B ET S TT T
o 3 v o < 2 w2 w e o W e o o o5 M
ey Mo T XYL T PoRALROATE
eH Y dihdewr B sHEoZuTi
MM o s R% Ma mm oy o K o 8 mﬁ T oz mw Mm = 2 Mw W o W ~
= P o C d Mgy B W e BT X E=2d ey
_ﬂzﬁ@@m %%Hammwﬂ_w hECA Homwhon g

) — o 2 ) JI/O.S [
5 WV = w W OB D ﬂumﬂ%ﬂw@v A¢M9Mﬁ11%mﬂ
TEST SHRRETLVEE = TEagsiy
— — ~’ . .

= N oW %ao_aﬁ%mgﬂméﬁ o%mw%mmcwﬂ%#
TE P BPRICTMAN Sel3 _%=z0%
W o F T o7 1 o)) H = My — =z © mw m o) 5 s
HOX o ) W ﬂv o MM MM, RGN Mm T @M Mw.s M g
& " T < zT@ruﬁﬂ- K S op ® W%W%%%%%mﬁ
Riz® Exn,®Llas®e MEZUatixd
aﬂ@umﬁﬁ HTMﬂlﬂﬂ%mMnoﬂﬂ, mﬂny.m\woﬂwuﬂwmw
C oM ¥ xT ) |gxS5H 27
Hoe T s o) ® — T — a2 TRy KT -
= o = ﬁaﬂ&o»]ﬂﬁoﬂeiﬂdM Z%DE LA
DT — X T 3 T o = % %ﬂOJﬂoﬂ,ﬂMH o’
.ﬂwﬂ]mnnq ﬁfﬂ A_lju ) o — orlnf,uT,_oieﬂroﬂfﬂyl
= 0 A,._m/ 2= X B —_ 7 P . W =
<IwleswCadeexl PEIRCLLTHE
s . - ~ )Tﬂlﬂ_/!ow EE‘QETL
TR T RT T AT = e | &

o

o

Sl (7)) #2

Xe}
H

158801

A 2007, 6. 22, AL 20057H5H4272 £aul

2006. 12. 27. A3 20067}

- 120 -

4

20061163640 £afujAk(7]) &



&

3 A ol A

& ol

S

=
=

SEERIEEREEE

158801

)=

kel

< 20067}

2]

A 2

o}

290)

MeF

1A}

&

BN

o
ﬂnﬂ
<0
o

il

72

=

=

599 A
g7

1
o

el g%

[

o &

At

=<

m]]]

o

~ E|

A ael-dhdo] vk B7] ojYgar, &3
H}.

shoith)

S

ol
T
"o
il

[e)
XIEII—‘:_,

TH=

S vhete] de-dtEoA ¥

B 9 g

21l A

iRl

O]

Aur PAZA &

P
T

o ho1A A
?E;l_-

A

I

WEWAZL AA, WER A7 fla, AdArt s

°

=

[e)

e
1o meka

Gl

T—
Tr= =

i

)

il

sAxTE S3E

E
=

XUJO

ek

o

el

L )
e 29 2

Ao AE AV

(e} = o
=g 2z

o

B

o

oA

O

il

ojp

o}
Gl
ol

Hlo

Y
L

Rs

A 2007,

Sl (7)) B2

A3 20054190010

0,
H

158801

Rs

A 2006. 6. 21.

231 931429556 THA: AR

2A, ME1TH
- 121 -

A&-ZAHPE Y 2006, 12. 27. A3 20067}F

R

A 1994. 1. 25.

a7 &

115374

H

Yo}

=

AOZA, Y
=i}

1
A3 20067}F

hd

21.
HEld(A) 2

0|

o] 3t
292) 9 AETEALHA 200671358801 FHZ.

9.

291) ko] &



FA Yol B £ A Aolth Tk, Skelq E upsl go] )

o o% B uje} 2
w9 A% SHASHIANA SHHe] A9 A& e 5 AH 9w
e WAE @ ASNE SHTEARO AP Selvete] A%

w3, EadAe] oF £% oo ABA PRI, 1A, AH)e] 7
t =32 MAY b4 538 71 A7), B3

o fEAol ows ARAY} oW E S5l Falatn YAl g &
3l o

oA, LG AFe] ANAE AFAA HFAE FASHA &

_O&
E
i)
Sl
N
o~
0o
[
S
Nad
N
ro
~
rg
¥
PN

293) 93, &
294) E3
295) TS 1994. 9. 9. AL 931450116 B2 [Eaul/d(71)][51994.10.15.(978),2603] & F=.



6,296 o] o]

5]

= <l

9

e
.

&

do R MmEﬁoﬂmuT:_oﬂige
T T S = ©
Qo HOUr.strmﬂHﬁ%mﬂuT
"o — ~=u ~ M = T ra OW

4w N O e B X

el 7K wjr s R or
o © =ody WA T g o
2 o ) oV = ~7 Xo %0
G B = N B % on "
= o4 oo O e %
T H e 5wl T E
oEd Mg B gs
FESwItdAsk Y
T U om o Lo el
z ” F m o T
LR S EEES S
= g o @%%ﬂﬁyﬂﬁ
R Y W "ol o ® A
%o 1_H._ 73 Mnﬂ _I_ <0 ‘@I ™~ % ™ O_E
CRC I

— o O o ~ 9 W
oy X N = 5% o N %o O o

~ ) = = X [IRNCERE
o s LN X oo A
T Wy TI RN _OE o
= P2 o w X

ol 2 ~3 o_e W %o
= T = ‘.nw_w‘_ ~ X HL _wi E#ﬁ 1:.._
HhT Lope PR g s
S.L o =3 Ir = 1 3 _._.;E

T J o — o Bl .
u_]L_La«Mﬁum%ﬁﬂﬂ%q
sTTaFTETeRY T
KN o T ulr %0 B i of [y
- B IR Mg
o = T = o w B og W
R T OHT® oK ST
%%ﬂ@&w%%, ﬁuﬂﬂ%ﬂ

_ | 0 el o
TP Bl pET Uy

B oF M ° dp o)ﬂnﬂrﬁ#% Wy
o) %)% REOAF o B o omR oW o W

2008. 3. 7. A3 2007712694 £=3)u)

R

3

s

- 123 -

7l V2.

296) S 1968. 7. 2. AL 68Tk593F4; 1977. 4. 12, AaL 76012491 A 5 =
\




XM|4% Patent Trollo| 2|5t ZX|

-
QAL 11y It

1 —

0t
-
1o
ok
0!
T
12

-l

0z

Patent TrollS WIE3H 531Axe] ARl I dE FA 3lof 7}

o
T TasHA Adste AL 7HAE 2 HeFAEHEelgt & 4 e, ol
Ok HYo JHAE = %]EH:LZ]%‘%]O] W A Patent TrollS < 3f vl A+ <H

= Astr] [Ag FAelA F 2 (excessive bargaining power)S 7} 4]
A o] ARkl Eafuj gl s vart HA Fv G g4 At
A a7 = JA H7] gEolrth ¥ 99k 2o HHEHS e AFAes
Patent Trollol| Al =i gk Eafjuld S A ESAY oW g F4S T}
ofof &t=H|, weF Fgo] FAEHUH AMFATE oln] FAg AHS &8
T A 2 ¥Rk ollg ARAEL te HIFoE AFH EFS AMES)
A MEIAE 2] ZSHA "H2)

ae} wkeF S5 Hald s AT E FAEE| JAAHHA 41
S e AWo] hestud, HaiAe AAsES whA i, =
HPAS A Far S drE AR F ¥d ¢ de FErt 294

Wb SHARA AN =
CWAE o FeEHoR(UYB

T

1) Mark A. Lemley & Carl Shapiro, "Patent Holdup and Royalty Stacking", 85 Tex. L. Rev. 1991,
1991 (2007); Rebecca A. Hand, "Ebay v. MercExchange: Looking at the Cause and Effect of a
Shift in the Standard for Issuing Patent Injunctions,” 25 Cardozo Arts & Ent. L.J. 461, 469
(2007); Az, “E3)9 HsjFA Pl B eBay T2 EFAY E07, AALR1 (2006.
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35 U.S.C. 154 Contents and term of patent; provisional rights.
(a) IN GENERAL -
(1) CONTENTS.-Every patent shall contain a short title of the invention and a grant to the

patentee, his heirs or assigns, of the right to exclude others from making, using, offering for
sale, or selling the invention throughout the United States or importing the invention into the
United States, and, if the invention is a process, of the right to exclude others from using,
offering for sale or selling throughout the United States, or importing into the United States,
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2. Notwithstanding the other provisions of this Part and provided that the provisions of Part II
specifically addressing use by governments, or by third parties authorized by a government,
without the authorization of the right holder are complied with, Members may limit the
remedies available against such use to payment of remuneration in accordance with subparagraph
(h) of Article 31. In other cases, the remedies under this Part shall apply or, where these
remedies are inconsistent with a Member's law, declaratory judgments and adequate
compensation shall be available.

54) Brief of Professors, 10-11,

55) Brief of Computer, 24™H.

- 135 -



AW HYEL 53 Ho] E3 AR oA b2 AlFEo] EEES ALY,
AHE e didte S WA dElE Fosta oy olgg Agrt vk
2 FAHTFIE A& oF & YuEte AL ofY i FAHHY IE AR
© FEHLY A 845 a#ste AAstjoF okl FAEH TS Y
de E3jdo] 53 A261Fd FAE J= vEe} o] F2K(personal
property) & 28 AdZAe] i, 3 TR AAY TE AFE0]

LS oAu3t Fro HAFAZTE A& ATl HAepo] HE3
7S AASA FodAE, 14 Heo] HalgA AFE AT () 4
7F g 55l tigk AAs A ks Adstaat st= YAE AJAL, (i) A
a7t " S e AHAHoE AAstal A Fken, i) i S
gol el #d AemA g S FAE] tg #rt 3d
g= e AAE A tiste, 2213 Adr]ES A7t e Ao2A
Fetar, thste] A e R R A AF AAEe ARG A
Acks AAdst= Ae o A5 = o SARTE AAIS shofof & 9
e flvka A8k 60

oj9} & eBay HZAS UL Es|EAY BFHZ A 2 F
A TE F&3l= Patent Trolle] T8 93t s <std SsEA O

56) 126 S. Ct. 1837 (2006).

57) 126 S. Ct. 1837, 1840 (2006).

58) 17 US.C. § 502(a).

59) e} ole] WA ARl AfAe] FEsh BHste] BuoE AFHd ws
o, EHAL FAOBNY RE £4E 7HE RO0Z TSl Arke FolA Holrt 3l

VA

A

fr

60) 126 S. Ct. 1837 (2006). o]&]gt MM = AL FAHLT 22 Q=g FHta 3
o7 Holth

- 136 -



O U2 Ao=2ZA, 9 A%ed] gy de] gEe # 5
AAE desly] A% F23 £ shE FEAIR ATt
A, o] HAdd = 2719 F9 9 (concurring opinions)©] Y=H|, °o|E
Do o 2ol ARG el AoH FFUH 222 welseol B
= Aol dstde FstHAME, 283 245 JheH SAEEY EE

2 2 Ao s H o stAY BT o] FojHof & 2 et

of HHflE= Aol A UATH62) = Kennedy WlH#o| TGARRLS] A, 539
H U, $A7} R 5612 £ S SHE 253 AU 22

@ﬂ]%d@,mmmsmﬁlﬁ‘%%%@
(T Zol) HajAte] diste] 5278 H
43 T}.63)

ofd

J
=
o
[on
a
5
k=)
oE
)
o
[*
k1
w2
S
o
g
Q
a
(on
o
(=
k=)
T
)
o
offt
i
<
O
> ¢
IS
P

H
A 04 AedTn del Sasl AFARL Age) 2
Ao Z Frhed o] Hafol| =
N zEeolol 83, 1eld FEe
<=3l (irreparable harm) 2 &
A%, Ehele] 53

HH :Lﬂiﬂ ek
7

(T
ol
o

g o
rir

e
fru

(i

ACH 0¥

2 r1r
o ol M 2 0 2 I o XN (b

e
irﬂmlo

(o]
izi‘%ﬂ

nN' r1r
)

2 1o ot T U o & x rr of
o Mo
2
>,
plL
rr
i
o
22
o
F
o2
A
ol
e
o

61) Rebecca A. Hand, 9] =%, 476,
62) L =8, 465,

63) 126 S. Ct. 1837, 1841-1842 (2006).
64) 126 S. Ct. 1837, 1841-1842 (2006).
65) 126 S. Ct. 1837, 1842 (2006).

66) Rebecca A. Hand, &9] =%, 4779,

- 137 -



i)
o

s

olell w3ste] Kennedy w 2 599 X (concurring opinion)ol A I} A 2=
THE= A9 44 e T, SR FAH Vs # £AE 5
ol fgol FHWA 47k R4l Bl o] welHolol Aty el
Arr6n 2= oju E3] mEFHolof & 247 A, EFAAI FAHEH LS
Aot 9ol FEd AARE BHe] AF A ET2A A8
A, AR 537F HAsiAtedl Yt AirEE AFe] A2 Fidel B3

ox

B G EY Selh o] Be FHe) Selol vl e 54 % 7
4 ze4e AAEA 5¢ 2eT 5 AT TGS 25 vobr)
AEHe uZ EFARANA T3 o] (public interest)ol] H|FFd ¢

= 3
3(leverage)& FA H, 53] “Ssdgo] ofmd s} s LA 8
WHATE S Bl YolAel

= = [}
P e 27 AR AJD A, EdlEidol HeiE RS A%

e A o (T U FD N o |

f
)
i)

p I ] A= s 1
Trolle] £4& HAEAFARTE F=d AN A7) AF A4 =7
2 AHgEtEA) 52 meEste] Agstelol dthe oA, % WASo|

67) 126 S. Ct. 1837, 1842 (20006).
68) 126 S. Ct. 1837, 1842 (2006).
69) 126 S. Ct. 1837, 1842 (2006).

70) Deborah Platt Majoras, &9] =%, 495,

- 138 -



il
ith)

Moo WU L o o

AL Fefarel AAARIA o o wat FAH T Q18 o
< i g F, AR AAATE obd = o)+
e A E= 9 eBay %;ﬂg 54 #4243 o}

#d Fol A AAAYS olFE FAH

ol
-

al
)

A

N
N
>
=
>
ok
.

fo rr rr o

o
-
£t
o

o
o

Tivo Inc. v. Echostar Communications Corp. %2 573)
i R o ) P B s I s s R Bt ) e
o NAHAARE 5 AFNAMY ZFs FAL vt
Felgt SsdAted g AAA Pl e 2
Troll®] £AIE AT a7t §17] Wi
9 oEe BE oF 1 wae AAF iz 48w @
Technologies. Inc. v. Microsoft Corp. AF1S & © FA|H o2 A+
o At AT SHREL 47 ANEA gemz@nst Hue AU
ohymz), WAFARGe] Aky Frizh UnZel Az 2
X, NAAFE e AIEAAE7 WHElstx] gom, 917} Microsoft 3F
SAelnz oz A%® At WAHE S ERANL LANL
<=3l (irreparable injury to patentee)
| Ha HafFY o e FFo A=
]

_Olll‘
;Y

%2

9

Kennedy

L 2 dn

g L
ry

30
oX, Borr
=
(@]
=

et

[40
P
o
o
A
ro
)
=

= O
5

r
2
QL
2 oy

N
a
x4
_\‘L
i

r
ol
—[o

I~ (remedies available at law)©

Al Microsoft Office T2 1 & ’ﬂ@ A DA Aok sh=d] 2Esk AAEA T}

71) Rebecca A. Hand, 9] =+, 482%H; John M. Golden, "Patent Trolls' and Patent Remedies",
85 Tex. L. Rev. 2111, 2113 (2007).

72) MercExchange L.L.C. v. eBay, Inc., F.Supp.2d, 2007 WL 2172587 (E.D.Va., July 27, 2007).
I 9o %= Paice LLC v. Toyota Motor Corp., 2006 WL 2385139 (E.D.Tx. 2006)°] S}

73) TiVo Inc. v. EchoStar Commc'ns Corp., 446 F.Supp. 2d 664 (E.D. Tex. 2006); Visto Corp. v.
Seven Networks, Inc., No. 2:03-CV-333, 2006 U.S. Dist. LEXIS 91453 (E.D. Tex. Dec. 19,
2006); Transocean Offshore Deepwater Drilling, Inc., v. GlobalSanteFe Corp., Civ. No.
H-03-2910, 2006 U.S. Dist. LEXIS 93408 (S.D. Tex. Dec. 27, 2006).

74) Rebecca A. Hand, 2] =&, 482-484.

- 139 -



AYRA AHAY AY B7F53tEE JflagAwHEeZ Ae 1 150

AYHA Atk HolX 152 ¥ d Z(balance of hardship)o] gt o=
oA frefsta, Ja AF wiEol] theh AlALT AARPAE FBS &

izt A 2 s A2 F o] HAFAELE L FF o] (public

interest)l] W3 th= ol E JHFAHTE 714sda, 58 S3d Mt

e A% Bolg & fE £/t e Ao FAs ook Frhe An F
Aol thated 1@ Ealol el Ans} 9ET o] ATk BHeY

o}.7%)
o] metr e, S AR NA e Aol (lost profits)o]
H7F AU SSAATE 55dS & A AANBL BAste] F

H?o
o X
T
Pﬂ

= J
FRloly AAEA7E HajArel At e Agole I74 FABWHES
ety szt Al HAalFS A AT F UAES FAHHEY JAS B
Astar, AafFe] B FFOZ FAHY Ja 1 F shurte] E5uH
< FelstAY0 Hart duzFE #d BP19)E E8(copy)d Aol oF
gt =83 o7 7|eMds 3 Asodes FAEHES 38314 Folof st
ol FAATY 81 T IH/T F < Edl(irreparable harm)] FA = <l
ste AAXHA =E2HE Aolgtn ’5‘}74‘47” £35171 o %%‘J‘ﬂc’ﬂ ﬂ%t‘}o}oﬂ]

[¢}
Z A (holdup)3}~7] ¢
AFEo # A AE T2 “é
o] 9gHolN= o =Ho: zzxc}—'a}ﬂ}a t‘g}u‘r.m) vholz} HL%'%

[‘.?L‘ S
ofr
o
£
b
=
OlfO [-4
i)
r
E
O
)
Lo
o
o
L
e
]I

75) 2006 WL 1676893 (E.D. Tex., June 14, 2006).
76) ol= A& ARdoA FafEo] et HIZS| A AR (substantial noninfringing use)©] 7}
e A% HlZ BA &= ZAFEAHQ] ARl Sony Corp. v. Universal City Studios, Inc.,
464 US. 417, 1984 o|th3} WS Zo] 3l= ASZE HRIth Mark A. Lemley & Philip J.
Weiser, &9] =%, 803%™ #%; Mark A. Lemley, "Patenting Nanotechnology", 58 Stan. L.
Rev. 601, 629 (2005) FZ.

77) Mark A. Lemley, Carl Shapiro, 9] #=3, 2036-2037H; Mark A. Lemley & Philip J. Weiser,
¢l =, 799-800%; Michael J. Meurer, "Controlling Opportunistic and Anti-Competitive
Intellectual Property Litigation", 44 B.C.L.Rev. 509, 527-528 (2003).

78) Dan L. Burk & Mark A. Lemley, "Policy Levers in Patent Law," 89 Va. L. Rev. 1575, 1666
(2003). AAZ v= EFHE dAg o5 thete] E35AS AAFAME At

- 140 -



o] glerz, oleld ol oA AW AgeA rin HThso

A=

—

HAA7L FAA Eulg] e 588 5

Atk BYEA Gt @ FAYAL BANAE
o oA, MAe ABT gl

Ax7} 0

I

= AN e A=A Egehe] 2 &
e FAste S5 18 R dEeteiol doreke §o ALl AEH
7|5 Sknksn o2t JRA<tel st WMde S sl I FArEe
24 S wA a3 s FARES 2 gE FAsTe] 283

3k AgPrls 5838HA] F=th 35 US.C. § 287(c).

79) o2l 7|Eo] HEEYH, FsFxZ, 45 EFQ] B dselE EFsta AR HE
AFEEOl 47 e ol FE S S AS BAFOEMN Ado] AAAREE & e
H| =4 Aggko] z¥E 4 ke TAE LI Michael A. Heller, "The Tragedy of the
Anticommons: Property in the Transition from Marx to Markets," 111 Harv. L. Rev. 621
(1998). AF&, “E3]Ho| 2] 3k A7A Study of the Patent Theories)”, S8 A8H
A4z, TIHEE (2006, 12), 411HAA A28 Dan L. Burk & Mark A. Lemley, 9] &=,
16119 #z. A= 19683 st w47} 'Tragedy of Commons(&HA12 HlF) o]zt =i
& wEse] Aol A Yt AT o|PF AAL FHE e B 4 FAAES
o olHF AAL HEHA AgEle] AFolt Aol maHE HFH et xeg
F Qonz, olF 7] AAE 1T AYAE T =
Histe] Folof @ths AL s, WEfFolEe Ay
22 4 gl 939 H=(Tragedy of Anticommons) AFEjo] T3} A
g = Aok AAElE ALY, E35E(Patent Pool)ol] T3 WA A - A3 wWors F4
o2 ., Aetistul thekd MRS =g, 2005. 8. 73-779 FE

80) Michael A. Heller, $] =&, 6239,

81) H.R. 2795, 109th Cong. (2005). Mark A. Lemley W& v= E3H A283%E “E5dH
S AR &= E3AA) 58S BAl(copy)SEAY ZIEF 119 0 Z(willfully) 3|
A e FsiAtedl dated FAHFFAC] YA AFE AT dolA WAL e
AF T HalAel st FriHn gE FEH} FEES 2%A 7](inventive
contribution)7} JAEAE st o} P = A ojof sttt FASIITE Mark A. Lemley,
"Patent Reform Legislation - Public Comments on Substitute HR 2795 and the Role of the
Antitrust Modernization Commission(AMC Testimony on Patent Reform)", 2005. 10. 24., 9'H.

o
S
=
4
o
il
o
ol
o
£
>
rio,
2
>
=

- 141 -



4

—_—

0

"
<0
o

o]
S A BT

]

o

ol A Patent Troll®] A Zo] FXWH & oo

Fls

gl

}ed oF

S

aH

6. eBay IZA< Patent Trolloe] & &
Sroll A B mhs} zro] eBay Abzlol el

o

S
o

o
o
qr

To-

7wyl A 2RE ol
2o, S5 A4 FA

s el A uT 2 o4

=

gol ETh)
1847 5

[

L

o

g =

}

9
pul

)77 18 7

e}

WAL

:ﬂ

53]

=

L}. Patent Trollof2] M

Ak

AN
Y

o7

BN

Aol AeiEol 2 Ao At sk

& glehso

5 KR
=

J

NI

54

A ¥e 5

A A s

J]

1Y

A EHES Bl

il

AN

al7
)

—

82) Rebecca A. Hand, F9] =%, 4759,

83) Rebecca A. Hand, &

& A2

L
.

5

e

~

P

. Of

84) 1

85) Deborah Platt Majoras, 99| =+, 496-497H.
- 142 -

86) 9 2& =



o
=2

D)
>
S

Z7F AfAprr e vgS 5o AFS AL 9 g
AS FAs= AFol A4S Patent Hold-up).87)
A HEdo % ALEAS B3 A ol e
E Al ¥ 3l(Patent Thicket &%), ©] AF MZE AES 7

J[m
iz
k1

—_

-

o
(L e o

4»
s

T
=X
o
o
&% orlo
i
>
IS
o
—
[

N
-~
olr
off
o
K
o

-

2
i
i
)
il
r
Jm
o
il
o
)
=
2
mz
>
_‘?E
-IE
rulo
ﬂi'i
rlr
>}L
rlo
Xy
(o3

o ¢
4
N
o
ol
0
ki
[Py
do
=
Q
[¢)
ol
)
J[m
BE
i
D)
rr
q
H
r
&_lcl
Lo =°-‘=‘ -

o
9,
)

[}
=

£ Jn e
e

>

of Bl
mlo ro o

>,

ol
-

A9 AF

_4

ox
olo
ol
2 3 o 2

L ot
fo
-
ot
+
focd
K
[
H
+ N
g:_‘ -
HE
% o fo 2
° P
o >,
2t

o
o
o
[-'EI
2
A
{0
o)
X
N
N
[>
[>
fr
ki
L Aot
ok
(07
o4,
filo
o
to ofo ok
ol
£
2
(e
filo
=
e
ol

)
>
k]
;9{
fr
o
—o

-

-5 @A} 795“?(}% ’} & A A1 & F(cross-licensing) = =
T AR S ARt FAA Ao FF FUIE Tt
A H. :Lﬂib‘r ES @A B A A A FAY A ALt
= 71d ol 7)1 o] b (non-practicing entity, NPE or Patent Troll), %3] A}=
Hed o] obF-¥ FUIE JHAA XA Ha Ax 53ARe] 87 &
g gk glA ®rh89)
$ 9} 22 Patent Trollol 23t Patent Hold-up2] 3ol A, 53 HAe] &
wete] FE AL A7t SSdg e 7hx|ol Hlste] F

2
g AFWE AS =95 2oyt 9o

i

oo} Z2 g oA £ eBay AFY 484 TV]Fo| wEl SAEHY
e o Fo #Aste] B, 44 35T 4 gl &3l (irreparable harm) “7% &=
slel FASBoRAe ARHe] BAE EHAAT S50 e ©
87) ¢ &2 2
88) 9 B2 =, 4974987,

89) § 7S = 4987,
90) 9 22 X

- 143 -



C WA e ol galibel ue} BT = ESAAI) saT Wy
= AFANE fsto o] &stAY AAlTte] o] &t A R 58S AHEE
ANARE AASFAS FAste Arole FARE HTE 746 AL &
s AANA B ES = gle ElE 7IXA 2 Aojvh2) vk, SroA E ut
¢} 2 Hold-up %9 Aol Ssdxas 1 222 5E5AHS o] &3stA &
OSWA @2 AAEE ESIH PG JHA oldem HUE wol w7
st FHELASHA AAEHFES & TS ZHAa Y& Aolm=, 13t
Es@zA 5L & e & A AY Eafuide] 1 EIE
3|5 sl7]o] FA-ET FAlFDo|gta B ojEs Zlojth9) yolrt 53 A
2 2 A7 A EHe Bols FHFF AdAME AZEdS #4A A
FY 54 53dY a7t B S0l ol gAEEe] A8H= A
T s FAES A T F gl WE AFGS sloF ste A&l
AWE 5 A= H Fol aeEHoloF & Aot

A, vla AW oste] A" FFHFY 484 VFdd mEH,
1A%+ Troll(True Blue Trolls)?9)e) ]t F A= 7142 7hsAde] =4 &

Aot

I, EAA el T2

e
e

o
«

535 Al1ooxze v S Al126x29 LAl Al1E A
F == ?ﬂ%*‘*lixt— XVH —01*‘4 e ALAAES Hste

ol AA Ee e AT
xﬂzﬁloﬂﬁ S8 E3Y A126% A2

1) 1
I UEE A slow, oleld T ek Sanel st 2
- oN A=
=1 = =

i
o

N
H
i
Y
&
o

ol &k
2 o 4
o

H FAFETES &3t AFHEE A5t Skt
91) ¢ 22 X
92) 9 £ X
93) 9 T2 X
94) 9] 28 = 498-499'H,
95) el AA 1v. FxE.

- 144 -



o, YR MAEME, Y9 B vFoM] eBay BHE 53 2L A
738Fel et %:‘611%%123?9} EaudAd e BAE AFHEEA, 59
daell AAX E3AAS] FA=, () Gl S FIE7ER () hn fE )
< AERE dtoof star, (i) gARFTFAR St FAR 2 A
THS AAZA Fofsto, B FIAE ZHste] @A 3
SE A He Ao SAFTAY PAE AAEA Fa S
AAFe =N, FAHTH BAAE, HMASY AHHY HAAE
5, A4 334011 o) & Zke] FA9F HaAte] EA Apolel 3
293 AT} HAY 5 Qe )L TR, (i) oS 95
TAo #sl FA E35Y A100Fxe HEz 99} 22
= J &)

ARG oAkl AF AL FARGT

op & f o o |
rok
i.m T

B

=

.

2
ol
rr

ol et

0]

|

].

e
e

ol
filo
>

)
o,

al SX
23

1l

7

A
N,

V. Selgetelsel Sx37e 984 249 e

FGAAE oA hE A7k @A Wseld FAHFVL 2%
g2 e Bardel 98 Wi FsFHE BASHE Aol SHAY u
B4 470 RgsA 2 49, SHAAE o AP AA, WA st
FARTAL ABARAZ el Yo A, APS Yshe SHAYNT
ANAES AHE 5 Qe ot FAZFA A5t ANRATA 5
H9 GAWA) FAS BIE AL WEOR e BEA AR WA
AW A00E A2Ze] YA AAE FHE AAR S5ha, WA 9

96) IAATERL, “eBayF{FPI & HARE LD IHEELE - F kG RIE & BRFRS R RMER IO fr
0 2, AIAEEE Vol 57 No. 2 (2007), 191" ZZ; &%@i FETEE P O R R TR
- DR & EEE -, HM, 2000, 345 F=x
97) IAARTERL, 1 =32, 183-184, 191,

- 145 -



TRl wet 53] A&E= AgBA 7E dAS &l E HstAY Tt
AHe Wy ste], wE 2w BeF o|fst AL Ao stejor 3t
0,98 o] @7 oA B w3 B4 72 (injunctions) S ¥ 817
A% 2253 A P22 gk

S AN FA7IAE Ystd BEAAE FAL YR TR
9 1 AAolw 1 AANPYE JHE A FEA e A= wh st
Fote AMAY A97F B, ZEA R ot 2 ARl AW

Ae 4Y FEol Bk FolAl, REAel @ 2YFA, FANFA 59
o] AR ATA WF FFYol FRHACE F; FZ AR AAAe
APl FHL Fol WAL e ANERD B Jre] BAY B
840l STELI0 5 At A9 B Aol At A7A
Apolel A 5 ARAQ AEBAS AAZ BAo] U HEE 24 4
JE 4 £Wste Alele] (A3 BAY BRAE WA Hu A4

o AYPAE AAA ATx

]_
FEoler ¥rg HAY Fe4ds AAsteof sal, o= Ax JHAE

Fol ARHE A /AR AV 4L Boloj AR W] e
A AAE ATAL 9 ol el FPe mEstel AfAI o
et gEggos @ustelor & Relthin vobrt old@ el YlojA
£ SHWYY ANFe] e nAYSSYY 1A, F AT FEAR F
49l Aol F4E) F7, AU AE 2 oFo] ARA TE ATAe
GPoNM AAFE Mg, 1 ol E, EAuMISE KT So| A 1l
oo} @ Zolm i 53 Ssivc] TEZ B AAYe] B FF Sl B
Ao Bage 9AT wustelor  Athid qHUE “NARYY A

98) WIARAY #3002 23 1F¥, i
A, WAEAT (1992, 12), 343344%; o) ¢k SSPYE, tF)AN, 2004, 9739 F2,

99) AYGE, "EHA} FAHTH - eBay vs. MercExchange AL ¢la", LAW &
TECHNOLOGY Al4¥ A2%, M-ista 71&HAE (2008. 3), 65.

100) AFE, 9 22 =, 3443459, F413], 555, HEAL 2003, 6799; AEFSFAEHL
2008. 5. 142 20077VH672 AR (Z22H A2 A3 AY) F=Z.

101) A58, 9 22 =, 3454,

102) 494 9 291, AF4LFAH AT A, SHAL 2003, 460,

- 146 -



oft
O
=

3002 Aol Ao ANE A 9@ Aol Bs
AAEANRE g ool WE A A ol ABA,

Al gl Sel A, el AW A sl e

ot
R
rfe
r2
DU

£ o op

=2
%2

2
=2

M
o
K
An
-
<
N
=
O
™
Wi
1
>
=2
41 2
_OL
ol rfe
2

>

=
oy, o et
lo
J[m
e
)
i)
:91:
it
A
rr
e
2
Ao
Lo
s

o

o b
nj
M do o

o
jur]
=
rH
F A\
2
N
N
2
o
=2
o
2
X
fr
q
=2
=
L
tz
)
Lo

ofN M rlr
oy
= ror

% 1
9
>

2 re
Mo
=
rl‘J j19'
te my
o Mo
N
.
o
r> >
oL O}fl_,
ol o
S
o
=
o St
o
roox 2 froaE

Juogy o
ihd
O

o 2 > o
N
i
41 o =2
ol
ol
£
(o]
e

[

_ﬂm o

o
rr
ol :L ol
>
S F
( _ll'm
-
ol
o>
)
o,
z:
m
K
4
o
o
o
o,
Ho
T
oy I
)
i
)
fru
_‘
ln
0i

o5 o b
_O.Sm\loﬂ
~ O
oo e — & o
N
L%rﬁ -
il
DU
2N 4
= 2
Loy
lklmNuH
ﬂiﬁig
P
ﬁ%ﬁf
NO‘.L/N
#MJFU[OOQ
o
o oF
ma“.mE
fl"i\_o,‘l
= o
¥0, o
U
B S
(02e)
Lo
inj
SN
L
B8
> g
o Y
o %

fz
>
1o
il
fo
oX,
filo
ro,
o
olt

NE o@Theln A ST
St P 9] eBay AFOlA ] 14 MY = Kenedy tHH o] 5o
24

Ash ol AAATE SHWH S AAFD YeA oRE AT AN} B
AR, oleh Bt upgUe Qg% AAFAAEAANA I
Q0] Az, BHFT QE T PHE FAA=IL AGAe] g

103) 91 22 2, 46078 F 319) F=; o|AlE, AIWALHYY, AL 2004, 4290 HE
104) T 2007. 6. 4.4 200611907 AR [E3AAMAFEFAZIAE] [H7HEE]; HHY 1993.
2. 12. A3 92tH0563 HA | o% AR F A7 R 31993, 4. 1. (941), 971]; S 2003.
11. 28, A3 2003t130265 2, 1 ¢ ALTSHY 2007. 10. 10.2F 20052}826 E31@ 230
AR AR HAELaS5H J 2007. 8. 22.2F 200684437 EFALNZAIARE 24, M
SHY 2005 5. 18.4F 200421396 S AHATANAE 2A; ASZAATHL 1994, 1.
7AF 9371918210 A7; oA HY 2008, 4. 107 20077}61859 ES AN F A7 E
a4 5 2=

A

- 147 -



b ebe b

o s

;Ha.

kAL s

=

oy
54,

3)

£ A 9ol B A of

A

3}
=

sofo}

e

o
=

, 1 WE T A ARY

il

bl @A 2 AFRol

S

=
=

iN

4
A8

s

i) =

A Fmer ole} 5

B AERE

2}

i=]
T

7}

o]
F

Y=

)

o] 71 BAe Pg

3

7h e el dval 1Y) ofy¥ura

AAGown AL HA] ofF

gk o 7F dtt.109)

Sk}

3

24}

=
=

Fol, SHAAT} 2nz

At &

128 ¢ =

.
Ho

_
file)

thal 1) of

Il
T

&l (irreparable harm)7} Al

&=
L .

)=
BA

4
To-

] 7kAEol &

I

gl
il

o=

o
ﬁo

._OL

il

meba) o)

°]aL,

T o

o ™

ol

™
oju
bl

_—
1o

e
ol

a3

=Pl

[1¥e}
R

H

8130544} 71106)0)) A

2 20027}

i

tol TEEE Aol Al dH o] BE o] AL cloldolsh 2

3|

A

=
3

ol

oo

Fod

S

v} Business Modelo] o

=
T

o] o]

PAY Hedto =y

zsto] 2 AS AAS

o -
HE F

e\

9 94

BEHAY AHE-H

1[21995.1.1.(983),33].

=)
R

CEEHE

Rk

Al

] 1994, 11. 10.2} 93WR022 AR [H&
106) A&ZSAE 2003, 3. 24.4F 200271813054

105) o<

(D), =g

X

£

]

8}3], wFedAL, 2006, 155X AL

H

- 148 -



dol =

o

T

7}

=

3}

52 4% dA7

A

I
T, 91 200771816725 AL ol A < ]

o

1
T

okol] QlojA FH=
o] 7]

Al

7

=]

il

S

S EER

[¢)
pud

-

o

AMul A=Y
o 9

}

ks
pud

o &
EEERESE

2
3z

Jlo
_

Bl
22

ol

Tk
0
e
Hr

o
B
o

p—

101
sl

A8 AA

[e)

L

3|

8

l

Rl

¥ 2006. 2. 24. A} 2004

I

thH

o] AP FHH %

i

o
pal

il

°

st FA R

S
N

= A7 el &

A 2HEol ]

=

L

o}

=

=

skl h107

_?;'

=

=]
oM, “xpdxke] Aol o

A 9
Aolthreta A
2%

o

ar

RS
v}01

SFA]

o] AHd AREAG S AnANLY} EA

ol

B

],

S

af, o]

L

T

3

J]

=

=

+

sl theiA=, ol

1

i

0
il

1] A
A

A

P
T

o

H]

3

o lojA &

24, @9, olg

°

Y

BE wagel ol ABAe BLPA

%

L.

Xel
H

AR 2
H672
- 149 -

sl M= 5

& o2 slgrolst wel ARY A g

=

=R

=

R

ofe]

b greda 2

2008. 5. 14.2} 20077}

©

]

I
R

7]

=
L

o

ju

AH3
16174

il

kel
o

7F Agggl

R AAY 7 EA)
3 Ao HEE W
107) MeTYAEH



PN AT e} gol, $etE S A126E AIFL “EHAA
EE AANAAE BHAA EE ASANARE A1 AYE @
A NG Sk dE A distel 1 Asje) FA e g 3T
g 5 Joen FRATL Y W o FAPPLS BFo] Qo] v
Mol s 2ol YPWA 92F melstelo e R Bate] ok A
Fol 9a, ol 7B DSt DAY A300E A2golN TFA
e gEol g ALBA kel A9 ANE F3] Astel= T + 9
o o] A% AARE 53 ASse AelBAG 71D AAT £aE A
g Fukd 98¢ v dakel, =k 1 we) Bad oa AL Al
oo} @rhetm Al v FHPA ax% FAY 42F ATHD
e Av= v

webd, FAHT Q14 elo] Qo] spARel dolAst Lo P
S48 T F YEsbsh WAF ], JpRe] weko] vopt wursty] A
o e YA ARAE W] FAPTE Bkl tolst Helsted Fshvt
Stke Fe AT F e ARIEE FARTY AF ¥ Ao 9o
AABANE e FUHE 2is @us Ll 9% ol Jow

714

o

T} .109)

108) o714 A& et T dvrHoz dA9 Hoe o]2A RAA A uAy o
Aol =3 2 AL uistaL, ol ¢S HPsste] Hel oJste] ez AT
Aol Sy A7z AN Jd o) AdVIEdd Betol= JHT vHE
AaHow sfdstal Fajo] FHIF 7t 8 woll Faje 7t e AABd)H
Helge Az, A o5, F Hao Ad=rt A-E o Fsjo se7t ddar sk
d(FaA)ol diyste vk AFE, 4o =2, 341301, o] Hd $° 9 S of
A sh=vgel]l wel SAHTE I8 WAV ek R S Aot

>

- 150 -



ohu, oF oA B ksl o] SHAUE AU Feln Syol
o Aee] @A Sol Bt SWE FYol gl A5 Mol nEHoE A
89 + 9ong, * FARFAE WY A2ze

FIF it
Bl';
i
o
09:,"
-
o
rok
ofl
o

=
ALY o & Ho] Agd & Udvk & Aolrh110)
oz, A -84 WY AE&s A ARF 2 Ag BAAY
o]e]x} 12 13} %Jsﬂﬂr‘:— kel o]e] Atolo| B Fo] YA AFE
TGl oM WMol e AFs E ol 23t A
AL oA stol] mEtA = w59 eBay AU ZFA R UojA 1=
HA 245 dHs|e oiHHER o= Ax Aoz Az
) 233 1H{AZME o] A3F IV.
=, Ay HEAY B8 Vs 53 AZEO #4E 7

gk

1 H

o} e Vs BEFAdo R Qo] 53 Y E(Patent Thicket)e] A} A& 2
Qo] BE SAAER sk AF WA Aol FHE Fx Ak
A, 49 22 A9 e 1 A o IR AF ddA] e
1% $E 5oz sl RAW SH} Held 5ol 2w oy
Bolp BEdx Taz 9 /A4l Be 4 BE 1dd & 9L Aojthin
Uolrl Quoly £48 gt weh gl FARTEe WA FHE Ao
FHol &H3 BAHE F ¢ BHAAYN S 7 FAFEol7 F ol A
I I AFE sk, ARFATHeEA T U fFdA8] A= Sl
Aol g3 FAE A5 &t HES Hdte A% v Aot

109) k9] eBay AF9] Brief of Pharmaceutical 3.

110) B2kE, o] =i, 71-7124.

111) 98 HuAdires 2 Sy Al2ez A1 vgste 42 53y A0 A2
oA wele “Hs|of ool Hash P¢re “EEHE UY§, A WA AY e
Aol stedd Azt e PN B WA SHAA} PAkske FAFTFAY
TFAH B Toll vl FAHTAL PAE AEAUA = Aololx, FAl IRl F
AHRTAY AEE 98t Zag ¥ WY Folgte As ssithrekar A v ok
feeik 1999, 7. 16, A2AHA B2 19989(#4) A6045 [S&] AN A TFALA], A 53
A 6 9579, ulifseh 9 A, vnEsRA AT 9, s A3, whgAL 2005,
5497H o] A ZHOJ%.

d

112) ol <hollA B Ebay A9 14 HY BT Kenedy 7] 59 2 METYAY
o] 20077FH6725 AN ZHA Al dete] 3 Bieet & & ok

- 151 -



So7 Aolo] B EANIATAENA ARAE IR A Q3
SE s SeRAse R Foho ANALS wn SHWEE A}
FERGE Doz Bele BWEE ST, A AT A5l
£ e cdoe waToss BAS Adsk ¥ 2oln, vz BEd
Eaugelo] QAHE SHAAE AU SN L] B el F wHo
2 s} Belel REOE SHr4E o ERED FET GE S
AFEEE ANHAG $US AAF ol8sel FRUL oA Be W
Aell el AA s At AAS AATOZN V]Eo]d &5 A3}A
d Aoz, A43% & g2 e FasuD

53] Patent Troll¥} ##3ste] 53dArt Ssd s AAsHA & Sl=
Aol 23 AL S skl Esuldd s st oF =4 st A
S}, 2T Ed o] T AP RRY AFL FHE S57s AR o)F
oA A7 B 4 5= HsFe dFolwt #dd F9rt B2, o]
& AF 29 2 559 ARt ol & st AFE A-Ast= A
£ AdE SR TE ste AT oW dFol oste] Eajuidde A
A AJ7F A EH.

1) Brian J. Love, "Patentee Overcompensation and the Entire Market Value Rule", 60 Stan. L.
Rev. 263, 282 (2007) #Z; &4138], “E&@Hsol o] Eauide] AHH-589 Al128=%
Argel ols)lr, AxE2 BH AB0E (2004. 8.), FFHITY, 1119, A4S, “Hld e
A o] B3 WA n, Wx T 5925, WA I(2005. 12), 2299 Fx

- 152 -



L 55947 8-S AAsH 2t F5e g
A4

Aoz EslAAt BHAYY AvANS FP}L Y WY A
75020 S3tel 1ol wE HAo] skl SHAL AT Aol el 3
Wge 37F 5 Ak o 3% Ed9 WS pae AdAE AAAY
1o e A, 55 £ A§AAAY Fal, 1 FAE AF £H2 4
Zatelol sted, o SeMe A0xAA e F4 FE Fu 9

= Fol gish g a7

2) gL “E3% A1302E B9 S5 Ee AEAAAS Zad A= 1 a9l
5ted Bale] e Aoz FAHNGL FASL 93, 1 ARE EUE Yge 7
TH e ESTEYR Tl 93l FAIEH dut FFoA deE] EEASs 5 A, = 4G
o 2A 7N&s AAShE AFAANA BEl V]Ewokel A 55 Flol tigt FooRE
Fiste Zlo] Adsttte vl e Aol 9 8% BTt Bl Seuds s
glo] AAIgH 7l Al o] glvka ab7] fleixe 5389 EAE A Zatdve Hs
438 F Ae Aol JTAY Aol AAshE 7|&e] el AW &3}
7 et B AJs AYEE e APge] dde As FdSstelor dreta
FA A Y 2006. 4. 27. A3 20038H5006 FA [ ulH(7))][5:2006.6.1.(251),879].

3) F128MK(IHFA HEET)

A AaF Aol visted 1 Falol ofted A7F 4 Eale) e ks A9
a ddgs g A7t 2 FaAE A & =dE d=
Z N

of SHAA EE AGANAA FH FADIA7E kA BAG 5 AW B

A5aT ololog FF FAL EHAA EE AEANAA} Qe Eddes & 4+ 9
ohoo] A% Edde SHUA EE ASAAANE ARY F AW FA] Sl
AA WS B FFS W S BAFFT oA F FAS PE Ik o
B, 55U4 BE AFAANEA JAAA 99 A BT 5 9AD Aol e

- 1583 -



Ao} Aol #Aste] At 3l A
FrtE o), A1 At wujFe] S3@A o]

[¢]
AR EFdoz F F UdeS

rr
=
[\®]
()
2
T
J[m
_°|£
L
N
-
o
=2
o
of
o
£
2
o
-

ol
a
2
filo
lu

19
]

2,
[\O]
o
flo
i)
é.":‘
>
1o
s
o
bt o

o & jo o
12
(o]
o
© =

s
2
=2
o &2 K
o ol
x4
o 2
il al
¢
0 :°Z
2T
T o
4 o

olN
o,
I
rH
or
o,
ot
o rr
¥
o T
o,
ox
oft
RS
rh
ot
2
filo
ro o

=2
i
oft
o
%
O::
RS
o
Lo
>
do

il
o
=
ot
Y
g2
32
an)
&
ol
S
=
i
il
12
o
°
o,
o

&
kY
1“%‘

it
Lo
= %

Fo1A5I0] 2laje] olo2 we mole
re gae Aoz FRa,

r =i 2

1o e mlo
ofo
> o

M ©
4
N ol

E5dH o] @A]oﬂ sl B4 S £ 9= F oﬂ kel O—H\% 5’61-'@1]— ks
QAR v oSl dox ] 1 EaIE 37+ Ak
=1

= Jdo= T
4) °l= ”«l Az —’Fé&i/\, T4 avhe FAAEY Y] YSAYES e
A gormg FHajztelole] Y Aol AsAs FHAMEY FEA, 5 A
o dde) Esjdo] HsftoldHe Al A

5 o doh T, 2SS A29x A2l o9 ]
=7 AR ilfsss 9] A, vuSs|aE AT o, SsjddA A3, 2gAE (2009),

5) B, “EFERE e g e] AgdHlH(Damages Caleulations in Patent Cases), LAW
& TECHNOLOGY A2&, A&tistu 71 AE (2005. 9), 311, AEAICHH Al46x%, A

- 154 -



of FHL EHAANA £l 2P FolFA H=F P} FA,
O ALg] FAH ] Y vk gol Edle SR AR + ANW
B9 £ 4A DG BAY £ W £ BAFFY oA
8 FUL FER = golwRe T A2¥), SHAX AN 99
ARz BT 5 99D Agel dE dels 1 ARz BT 4 9w
Sl e UG wokdths HelM(Te F wA) FEF sy Y
ASte 5% Sa Arke S, o FRL LAY 42 olal 5]
A3 Rolx £ale] YRS FHSHE A ohlng Azt 9 79
Hg2 w7 AAAE HAZ 8 P AL T3 9FT Bt ok
oL O Sl Byl BE FRUFY Aol oiME YW
o8 st 3 BAel gEl WA AAHel Aes FFAFIE RS
2 FEsntam wAF o Yok

ol NE Ast Be SHW FH AA D &L wHoE srmE
Seun e As] AASA 2E Patent Trolld] o3 & AT A ol
9o 9 FAL A 2ol BFRAd FHES T AR/ Aok

EH AT, oFH Aedx, FEAATA L FPHILRT A3 HE A14x29 2 Sl

ME FYg AANZ FAskL itk

6) TS, “3=e] EFA & 74" LAW & TECHNOLOGY A3 AlE, A&tigw 7
< IPHAE (2007, 1), 159, 339 Z=E,

7) thH 2006. 10. 12. 31 2006TH831 2 [F2006.11.15.(262), 1889]; thH<L 1997. 9. 12.
A 96tH43119 A [EafulAH(AN)][81997.10.15.(44),3083] (A &3 A, dHY
2004. 7. 22. 131 20030462910 A [EFIDIVIZIB](FEA B AY); A&
2002. 5. 1. 231 2001114377 B2 2 [FEH A F][3HH2002-1,193](F8 B AEA 2 I
g B #gt WHE #¥), w44, <Soazlsieh Eafuidde] AR (Damages
Calculations in Patent Cases),” 33%H.

8) 9 i< 2006. 10. 12. A3 2006TH831 BA.

o R

=
9) ols} We] BeBA BEl Pohehe FHAN SHUAL SeLPS AT Bt gk
£ AN =dE AN 22E P SN AT S 24, AR

AF, 2007, 58] A3 FE

- 155 -



o

2. 55 A28z A1 B A2F(Hs) =] o] <)ol 717

3 )
sk PhMAE ATH A SHAAY AN Pk £FH EHEA
SaaAe Qaele) B FAH Ealo] U LA RTIF AT Aol
=59 Palrh Ak st S5 AA7L B=A £48 AL o, A
4 Eel UF el FR3 oltolAE A% FAH ENE A
A e o=z, S8 Falol N Laulge dwHor Aol ¢

e el @ oltho
a7 A2 A% Aol <A FiaF BHFYE x AR
F 999 ooz Hgste Aol AHNY Ao, ot Faht gch
t isbsd Buigel 4% S|t A 91, olgd A

el

nefste] v}

fo o 2 2
Ay
)
)

B Al B3 A12sx A1H APozA, 4 A
A A5G « AR AF FAGY ol Ao F 4
k<

o
ATkl qrAstal lar, A2 FaAke] oS AAe ojjoew FAHI

olo} Beslel, 9 74 #a71 S SeAt A s
AL AL & ] 44

10) B, “Esads] et Eafjuiadd o] 2w (Damages Calculations in Patent Cases), 317,
Az W @ EFWo] FA oF 4223 Zaode] AGubHe i 75020 o3 A
HERR), 53 Alsz AlY, A EsjdFgFA s ANFHY), 22
z= 11]36“11 54 2L Ae T #F A8 dte BHAAEY), A5 WA

o] M2 o] oste AHAHY) T /HHE vUe F doh AEs, 5
oﬂi A el (&4 AA, B SAHE, HIAE 2005), 7849,
1

(
Ay

ut



“E3|H A128% A28k

slel d5e AP AF A, Anst o] A EHE AQ wE

flo
Jm
e
o)
_>‘i
N
N
J[m
e
o Mt
11t
>
ol
ok
K
%2
oo
o
=L
N
it
q
B

ol HAAE, Beldel ANANE U AAsA A5

AFol GeeA a1 Sedre] AXIA oARE AdsA de

A AR A Azbel AA AT} SHAHES NG AL 27
A HE 5 9uel AYAY ol AFHE 5He E AUAA wd
AL EHAFANE FAENE QI AEF 1AFAY 0] Yonz o
g AAFo EASEA AR Al YshFel FFF Mgl AAL
EaAxe] Agele oz Fgstelol Arke A9 D SHAL ST
oE Bl AAE FASE HEE SPUORN SHARY AAE ad
A gt Rolx, SHFAZ st SR Qe LA ESH AL
AESE A Adoln, 1 EE SHY] hFE SHH o) 47540l
Arhe 58E Aele MARTE + ol AIBEE 5HUA /&S
ANEFE AEFH Aol 1 Eale AE Hrse FAolgE
816 Fol Fgso] gt

A13-e A48 H= 7}, AR el

Pz N
= - =
shelatd 47 £ AS Y S YRS do) SeUA WolnE S 23

12) A& g =5 7909 o]3k A5 1995. 10. 31. AaL 941142312

= a5 F=x

13) A&FGAPE9 2008, 6. 13. AL 20077175902 S5 AAAFA 5 BZE. vyl o] &
AL A 2 o 20060H831 HA wel “-vjan B ofopES AlZdwishs Ao
SAZA AABAC L, o] AFd 55EL 919 JAEH W Ulo dE QA=
2, Jaof Pz oA vt s 53 FAL + deH, - v
ShAA A28x A3 EafulFaA el Bt Ao s, o] WA Bsle

dEAdS St HES Hstar Ut

14) o7, AXHAFALEH, SHAL 1998, 296-297.

15) @faZEs, “BHEQ) - BRI 10206 2535, FrilPIE B AR AN pER (RaRaALE, ftkeE
Be (2001), 309-310%H, BFA<4= B33 2 <3 Eajufdele] A4, 1220 AjAE-

16) B3, SSsl= <lgh Eaiul o] AHY, 162-166, 188-189H.

- 157 -



g Aol srige

ol
o
N

ol
5
I
V)
[

2 9
f”lo rE
e

B

u
-111
_1_4

o
R}
fu

4
Q

M
D)
N

A S AN @= 73%0115 A A § =
AL oy, 238 9 1L 4 ?J%%XMWE ‘é%‘li 9if°1 & AF
= GolatA st7] % Aoz Holop & A ¥k ofyz} 9 A Al2E
2 “o] B A EAA e AEAAAA} AT £ Y EA
o kA A A B0 FHFS W FFd dAFFET olgAs F
3 FAs FEE et skar 9lof, wef S5sAake] HAZE 3 Ha
A ot A3 AAskA G= S dAE AAste] Avigt S5t H
sto] 2358 st 2 JheAE wAD ¢ gloem=, o] o] HEH7]
A e Had Hajate] Avisds Jalz A da e Faz +
g F Ydv AT AFAHo] EAsleiol 31aL,18) Patent Trolle] 799} 7o)
S8AATE 222 AAIE stal A ofYj A, 53] ArbdRlE Az
Fi A @2 T 2 ANTHEHE d5E V12Tt jle deole dad vE
A Zavd 25 F e oYY FAS A4  glem= 9 7HES A
SH A o Ztkar Hotop & Zorh19)

L. 128 X[1, 2&te| ME 719 &4

(D) A «A7 gldohd Avid = AL =2

HABVA AATHA B F YD B o BA Ao
wheh W9 S AR E3) Atele] AmaA R AH Esfo] ek

-

17) ¥4, “55d HaA=2 QA3 &3 H g AE - B Alsz Al AR 4
2.7 ¥MZ 57 5883 (2005. 9), HEE, 24 F=x

18) GEolA= AjAtlA szt % H ool of3l A ge o]H tHlste S
Ue A 2L T T4 oS PHAoFT YoMt sk &7t B e
AL o Z shhe= As7h Aok w1, A8 A9 AEe] AL SlojA A

glake] A7) A, dilfsss 2] A, vl %‘81%34105%@ o, SsldENAd A3, HgA
(2005), 571-5720 Z=E,

19) $%94] < 29, °P9] A 466-4679; HHIG T, 91 =8, 729 xR v, <de] 5
A FE AL 168 AE AHALAR, SEAL 2004, 2048 FE2

- 158 -



o oldll #etol= HaEFT AVt egol e AFoz Ss|AA A A
& &7t A= Ae 7HIH AFY FFEA dHAZEsAC] e dBuA
w20 z2golgt: HajAt AlFel Fark 7wt shd "Hv= dsjhet A
g 7o ® HFel SAFH 78 ETS Sol FAkste] A dA
J& AS g78k= Asj27F HHH L o

A Abolell ddH oz AABRAA A
=]

TAS AEshe A £ FIetng, g HJejake] AF hA7Fs ol
A= AFo2A SsAAt e &9 e dAe] Hol e AFe Tt
g7va BHe Aol BEd Aotk

Q) FHBAE stA § 219 ST

ol A B uke} o] A128F A1F “HAAFANE A T BH %
EErs B A7 o Ad 5 Ad =39 FEreE vHge
o224 dideolee S FolstA & Aoluh2 A7M “He|FAE A
g =velst &2 “HABHAE 24T 247, F HHP S 2dH HES

=

20) flockE—BB, “Fra iR E & REREEORY, [KHER, Vol. 149 (1999), 2-119; 4%k %
1B, “ERPREEEIC & BHVERE, a2V RN, Vol 1162 (1999), 49-54, §43], o] =
W, 11511778004 A 918

21) WS, “BHERHE ST 2ERAEEOSEIC DWW T, AR, Vol 49. No. 3 (1999),
3319, §A4138], o] =5, 116-117H A A olg.

22) §A13], Fo] =F 115116 FE

23) FFS, %o =&, 58W; Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152,
1510 (6th Cir. 1978).

24) §438], o] =7, 1211 F=E

25) €£413], ko] =&, 1219

- 159 -



I
fo
Lo
o,
o
=2
rr
)
ofo
i,
N
&2
rr
)
K
ol
rr
P2
-
I
M
re
2,
o
)
=OL_“
1
e
P2

tolrh et dejate] Ssdws AAsta dugts dEAte 59
IS AD & A= PHol Al e Arole 283 AHEE Laq—a}
o APPYZ A 3 B9 SeFHEHS AAS oo & Ao|a2) Al
Q— ] (o1

AE olud AAE FART Atk & Aolvk

N
O
2

00{'

(3) 5T ol

g oz wolerolet Fe vjEAlA WSS W AW, I7]A of
W gEe HgoR B AU BARG o #a , .
Aol %] AP WBNBL wop drkm e ANFoIAY, AALE
), =wu), ma So nANE FAselcl de Aaella), Ad
Fo ool AYANA o} AE HMTAY wFALe BaE A @
= B F %’4 4ol e daeele

A28z A1 A2Ro] rEde SR EE AEAN AT} A
FoAYE 2 oA AA el BA FEe W ] wols
G ool F@ FAL B FTpeT dlof, Lade] FEE w5
G oloale J)Fzow AR Y Mol HFol, ulg W NE @
NS AW dstel T radE W, 3 FANES B
Aoz BE Aol Bgd Aojnt)

26) HIFEZ, “PEEREICHY 25FRHEEOEIC DWW, ZIAAH, Vol. 49. No. 3(1999), 331
FA38, o] =&, 217N AL W, “SSAs et S AR
(Damages Calculations in Patent Cases)”, 34™.
) &3], ] =%, 122-123 FE
28) WA “Es| At Salnlge] AFYWH(Damages Calculations in  Patent Cases)”,
37-38%; #4138 o] =5, 118-1201 F=E.
29) FHE, do] =7, 60w FxE; 1HE 55T

5 “

EEROER RS DR

R

u!

R

- 160 -



4) #ejxte) Aksd

.
A wE AEAAAATL ARY 5 99d

=
A9 e W Sl BAFFY ol
3}
=

=

71 “AE = AW 23] s

T2 A2 FA =EAe] 1E-FHS 254 ol XW«] v"r?r
M2 1 AR Qe $3¢ gReT ol WA ZA JEstelop
8 th30) Yolrt a1#dt Eo] A <A EFPY AAE Y AL 93

A3} Pel 0059 74eE), ABE|AL AW £45), ) =R, 1209 e, 1 43
UoiE FAAE BN BoIdNE FIYTAD TR g Bl A

A} 2005), 577?%_ Az
30) 413, ko] =5 123W; ¥R, 9 =5, 3536,
31) G, o Pr 572 F=z
32) 2o te!% 573 Fx

3) S48, o] =7, 1249 Fx

- 161 -



S5 Ee AL AT HB A oo AR Avd 5 1]
g APgol e delle Fell AN 2o AR AviE = gAY ol
2 Td9s okt 7N «SsdArt #ufd = " APEre 9
oo M= iAol Fd=E, A AoM e thAF =4 = 9
Rtthal s Asfiok AAAAE T AR FdolEtal BrE ¢ Qe
53 AR ol A7 s = 39 kol 2 ukel o] A28z Al
sfo] A EA Y5 FS AR BT & YPW BulFFoz s1H
shal, S55|dxte] Aikeys Y g ez AAsta e A Sl
HlFo] o) Hefjatel FA=H, Al oMol thAFe =4 T3 2ol
Toh e el oF dAdole AAS EFeSA st AT E sl ske
Aol gttt & Ao|t}30)

3. 53] A128x A3, A4F(EAE F3HH dA| &
3ol 93t £afujald AL

Sy A128% AR AR Aele] Eslulael Belel TR

e, of e WA Adel BalelE ol BE edd BARAE

BdFek vk gke PHe @ 5 ok sk A1gs A

Eefje o] Alskel B3 FAHOEAN S8 S AAE AAE LTAs F

At Eajdoz HAZ AO0EA £ YHS YFE dave gloy

Eaf7F WA Futhe AHES FHoE FAE £ dvs A7 e

34) B3 A81Z A1 DA

35) FET, Sl =, 400 Fx; S48, g =8, 1251261 FE Wé% “E @zt
$au g o] 2FgHH (Damages Calculations in Patent Cases)”, 36™ %

36) £413], 9 22 =, 127-1291.

37) FG24 9 2%, AHATAH(S) A9H, FHAL 2005, 4778 5

38) dg, “E5d R gk i, WIARARe Xﬂl‘xﬂ 114, AP a4 st3)

- 162 -



E AGAE FAAET AR FYARS 9FHE Aad
AR g EdR e 5 dtks HMe 2a, 9

o
AehAl stk A

-
o om
X
=2
X,
(b
ol
——
N
)
ME o0

ﬂd
>
ot

o= ek gy U,

(o]
0,
9
T
oY
&
l
N

S
2
J[m
ok
(2
o
r

o N o

S

LA

=
w0y
o rlr o &

(o]

2
juj
i)
N
ﬁl (
1Al
rr
)
2,
X

N
ok
L
o >

:
L Eoe] deje aA 9Tk AEF
A5

o]
2008. 6. 13. A1 0077}?,;}75902 ﬁéﬁg
%]

td
Mo 4 boox b

o vlil Fﬂ
i)
2
>,
o, o2
o &
R
flo

Lo
jatad
=°L_‘,
09:,"
Ho
U
K
=2
X

ol
N
ro
e
4 ¢
oS
rr
=
AL
K
il
>,
i
o
u
X
-
v
o

3]
of e 4Py ANME SHBL AT 9
A

o] o]
oF SHEAS BANME, U, ATs|w ol AP SHUL ANHA ¢
At AN F QE slBe] BE Hol Mol ERozE SaANst A
A5Ee 29T Bast 9o & Aol a3 HuE £t 92 1)
vt FHA Edue W 5 Adrke 2YASN RAN] wFo] =
sl Fsl GOl ol sbsslol @ Aol odF g5 e 53
A Fol WAL WEA 227 o8 5L gulshs o] ohlg
EHANHSALS ARG A JFshE Felg @ el volr} 1

HE o8t s #add lode SR o =3 s

ofof & Z o]t

(2002), 568 %

39) /N B, CPEEERISMA I L HEAT E O i ME S L SR, dhilfEnL & fE, i 2
Z b PR EIT N ER AR, AZER (2007 11), 779 F2 = At doe A
< 1 557 AHEE 7T A —t— AL GHHo02 HAF= Aola, a7t &
sl E5AAZAE o] 53AS ERINA AAE gt T 1011 e HAAES

AFES F e 7I3E e Aoz B F5 JS Aot 93, E3W, HEAL 2003,
716¥ =,

40) S92 9] 291, <o) A 469,

41) WS, <] B8 gE AL 1617E R

- 163 -



1A A4

1947 245

= =
,_'O

AN W,

AN
+
o
jant

mr
"

o

AEd FHEHAe

57t 9)
oFe] 41

}

]
il

=]
R

m

It 2 AA

9]

Aol Tl A

1
T

ol
ol
=

Al

1417} o}
X_—]l

e

9

]

=

=z
}

]
il

ey

iAol oMol dAag B

5

=]
g

olm=z

=

s G|

= ©“

S}

}ed oF

©

_L

H

IR e A

[e)
7b o= AF o] ) wmEA AAR G VEAHEE

=

=

il
)

—

0

w3

%o
byl
o

!
)

ox

+

Bkske] AL AAA

9

=]
g

i

9

e, g

ok

A3Arske] A o)

i

°
pal

goll o

1

L

=73

pa—

)
X

o

A AEBgeA dehd o 71A A

bl S8l ARt A3A

il

s AAA

S

=
=

oF Atelel

J)J
%

il
)

—~
o

o4} Afele]

it

1)

ik 9], HuSsue a3

=i

CRERER

L

s I

o] =&, 16-179; /NFIE—FF, "53] A102x%
TC

ARSI

- 164 -

1

A8z A

1", il

o

bt
]

R4

°

Ea
L

2

5

o,
R

9

Al 2t
A, 2044,
A9 A

R

R

©

st 4

W A38% A3

A3, BFFAF (2005), 589,
F Aoz

pul

3T
3t

44) il
45) olZ

=]

k<]
L BA ¢

A3

54 o] AR



S5y AlsE A4F AR SHAR A4 £67t AR TL
23S A9AE o8 AFs SRS 7T £ Ae AL FAH
B3, A FES 2T Avo] AHPAsL AR ool o] Folx
Agole Mol EaudAS g glol 1 AN FAT + A T
Be3 Ak 99k 2L A B mFo] Frel FAT 5+ AT E A
4E F ArbEte guiE ook & Aolw, AR ol¥ R Fm& W
Aol 3ts A3 BAC) vFo] FHUAR olFE FUT FE 9
i @ oItk vobh QelA B st Lol FFH #A J)E EE A4
A Bopdl A dte AEL VEE HE SRS &0 el Yn 5
Hol mHWS G4 BEAstel, Ao T FAAL AN P A4eHA
2SE A7t A F YODE, oUW ARE AR Hol Eshuge
3ol glol aeistelol & Aolkan

“wpe A 558 e Qg AA Y &8 - oided: oiH 2006, 4. 27. A1
2003tH5006 4 -, HxE 59 113 (F 5 Z383] (2006. 11), 22749,

46) oI 2006. 4. 27. A3 2003TH5006 A [32006. 6. 1. (251), 879]. ¢, vz HYL
FelZ9 RS2 B3] Astel WAL AW ALHAL W, FAAE Aol
o] Fo XS 7F4A<Ql FAH(hypothetical negotiation)S ATAsE A|=3FHaL, oS s}
Georgia-Pacific A}71{Georgia-Pacific v. United States Plywood, 318 F.Supp. 1116 (SD.N.Y.
1970)} ol HE 15714 24E 1A ngsge, 9 157/ 24288 24 (i) 53¢
el AslE © ARSad] UE FE, () BA A%l Agse] Ssiuolt fApL
ol tiste] X Bl AR HIE, (i) 5519 7 td AE Kexper)d] TUO= &
k& 4= Qlokar 3t} Mark A. Lemley, Carl Shapiro, "Patent Holdup and Royalty Stacking",
Symposium:Frontiers of Intellectual Property IV. Patent Reform, 85 Tex. L. Rev. 1991, 2018
(June, 2007).

47) A ¥ =%, 189 1S, “5Ids e}
Calculations in Patent Cases)”, 39%H.

48) Amy L. Landers, "Let The Games Begin: Incentives to Innovation in the New Economy of
Intellectual Property Law", 46 Santa Clara L. Rev. 307, 340-343 (2006) #=.

)
=N
S
o
E

b

Sl g e]  AHgrH (Damages

- 165 -



&

S A|128% AlS

=

4. S35 A128x A5

of Helo]l W& A HA SARALY Ayl 7]z

o
A

Els

&

M

—_—

o
nr

.

_
o

o

—_—

X

—~
file)

3

il

—_
file)

FAAY #7138 35-9F 2ol

3|

o}

AN

ox

+
o

il

= E&H A128% A53S AL

e

4

vy
o

i

o

Jm

ol
&+

=3
B

ﬁo

—_
o

el

3

ol o

Q)
=

17k ol ol 71zke]

o

=]

~

AN

ox

+

B

M_o

4

—_
o

—_
o

v2el
<
ol
i

1o

ur

+

e

vzel
xX
ol
il
fi%s)

4

ol

AzAte] Asto] 7125}

SRR

EEEE Py

A A o

=
=

a5 o]

-

T

&34

S

e
4/

o
Ujo

ﬁo
e
™
e

il

—

o
Hio

—_
o

<

o
)

i

+]

0

H

3174769

o ¢

1
2007. 2. 2. A3 20057}

<]

o 3

g

R

2

He
i

s1a st

9%, -3
- 166 -

HhA]
|

o =&, 18199,
Calculations in Patent Cases)”, 40™.
50) T 2006. 4. 27. AL 2003THS5006 A [F 2006. 6. 1.(251), 879]; %

o}

3T




1 EsaRY AN FAF AFA FS

Se9e Paste BFoY 3ol Suwy 9o we tE axs
ZPeta oda, 2@ Aol SHUwe] Au o BEY AR 2k
W9 WA BE EE 4 AAE A2 o9 Sl e sjlor @
Aol A%, who} Sewn o) e axSo] Wal BE 59 Bujo ojuA
SaE SswHe] 1 Fad oS Mg 5L BAstel LMY
Agaelcl & Aotk ol TAMNOLE oo ey AlsE AlFe] "
ARYAE A & A, A23) AADAA o] A olo), A3

MEAE 2o AR HAe AE} B DAE we A9 AH
W4T B, Fol7b AAE WA BATE FElE Bl ANE
o) EE AFE AAG BT ANE AR AAHR T, Bol7b AaE
dF FF Ee I8 FEAAR #EE Agods =% 34 FEY Hs
= 7122 AHAgst= Aol utgAsta mdsx o3 ¥ JAFste st
o052 - vls gl dAR Aol 557F HefEe] dF-elvt #dd
Aoz HaFE Ao AAAE 7122 st d4dold e FElH dAREE
g = JEE Y, o5 ‘AAA 7FA] Y (entire market value rule)
ojg} Tt o] YH2 A E7F HaFe LRl BHEHAT I AA
Bl wE AbEe] HHE A3 A 94 F9o] HAEHE AR

51) AR, E3de Halet Ealulad, ARE3HAL 2005, 226-228, 266-268W; 1A 3 ko] =
T, 199 WA, <Sojulsie Esfuidde] A MH(Damages Calculations in Patent
Cases)”, 34-35%; &3], o] =&, 131-132%; A=, “HHHA: 53 H= A A
AE o) &8 - thAadA: tEY 2006, 4. 27. A3 2003TH5006 2 -7, 240 F=E

52) Brian J. Love, &9 =3, 268W. o]Zo| = tixZ |2 Seymour v. McCormick, 57
U.S. 480 (1853)2 &1 Uth 22 X

53) Brian J. Love, &9] +=&, 269,

- 167 -



S 1980t B 1990t AX AWEI AU AL o] dF] HEHe
g stue] AF F 539 #ddE ¥ °0E FFol 3 Jlsse A
= A #aA

e Aol dyEE PE 7
functional unit test).56)

e B8 AalE AA A9 Do) glE AgolE 1A%
o oot REe SHAAE Fal Bts RoeA =
s & As Fske Zlerids A3 FAYES FaA
2H2|(Royalty Stacking)®] 195 S 7FA171™ Patent Trolle] %73
2 Azse BAZ AG) =, S ANE AA9} B
Esta FeliE dAe RS VxR S

S50 nEWIE B ARE AACT, 7} B3
o] EdAReA AA AE] AR Aee AN=
she] At o]oo] o} FAE QA HE BAT 2
(RSO 2a2 AFS AAHE ARTE SHAL F
shof Hafol gk Eafuids we 2] L =
FA o] Patent Troll®] =7} 71X A Ha, 23 A

N
-~

A 4

lo
m
)
o)
ofr
=
>
o
=

A A

o2
Z

r
(ETNT
4 K
>0
rr

7

32
P
29

—)

P
K
k1
2,
p‘L
i

o

)

Moo
:Jd
ol g
Ay

Ruf S

>
>
>
o

e
o

2

¢

4o o
o=
[

o

0N % o4 o
r & e (2 9
(1

o
ol
oz
o o i o
>~
>
Of

54) 329l H#H Z Westinghouse Elec. & Mfg. Co. v. Wagner Elec. Mfg. co., 225 U.S. 604
(1912)7} Aok o] FeolA = T3 557 FafiFol gk MAAG7IA ] FEE o] YA
B Afole 538 Eauldde JalE 5 SeEEe 7ET Fiol s E ook

Stoha #AJste] 1 o)l EAlsHd AsE F<letda, oyt 587 71ds FES A

st Agolle S dFAYds H¥st vt REsESE SHth 225
USS. 604, 614-615, 618-619 (1912); Amy L. Landers, o] =%, 318319%W &z 1 9] &
F A9l #d|Z= Dowagiac Manufacutring Co. v. Minnesota Moline Plow Co., 235 U.S. 641
(1915) 40| Ut

55) 1 th3¥A<Q1 2|7} Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538 (Fed. Cir. 1995)°]t}. Brian
J. Love, &9 =&, 270-2719; Amy L. Landers, $9] =&, 356-357H =

56) t13EAQl HHZ= Micro Chem., Inc. v. Lextron, Inc., 318 F.3d 1119 (Fed. Cir. 2003)°] 1
t}. Brian J. Love, $F9] =%, 270-271%; Amy L. Landers, 3587 #Z.

57) Brian J. Love, &9 =&, 270-272%; Mark A. Lemley, "Patent Reform Legislation - Public
Comments on Substitute HR 2795 and the Role of the Antitrust Modernization
Commission(AMC Testimony on Patent Reform) (2005. 10. 24.)", 6™.

- 168 -



o] AP A e} Zo] FEHE BE e JV|EE o]|FolX = A EF9 /MEAEo]
ol gt HujFS Tt AFAL g FAE st RS AZA @
o}.59)

ole st AAZ7EAF o EAH 2 EF AR gk RG] gk <l
43 GRo] 1 ANE Fol7] A% wHol WA L o)A vpehts) A%

X

A AR HAoA AR E Ve R SIS et A
o BRaTiT PG ek o Eo] 20079 WelFEjok WAy
Lucent Technologies Inc. v. Gateway Inc. AF1o| A 27] &3] 3ol o3}
$1.53 Billion®] Hid= W3 vidde] HAS, Hal=Fo FA AZ7HA
7122 FAdE A E SRS SAV e ol fE 3715 A T
3, vk Y-S 2007. 9. 7. Patent Reform Act of 2007(House Bill 190
8)60S S A L A} (Senate)2] /A SHHE AEEH A, T WE Fo 9
E3H A284x9] FE]A < A A F (reasonable royalty)= 5317F AP 7|ES
dol 589 7|3 Bl e AAH MATS 7122 sha, HAlEF E
= 389 BAZA A Fgel Tt Adrs B g8 SA ol Al

9] sk 7}A]|("the economic value properly attributable to the prior art, and other

My 2 rlo

features or improvements, whether or not themselves patented, that contribute

economic value to the infringing product or process")= HJA|3}oF 3}aL62) &

58) Brian J. Love, 99| =%, 279-282%; Amy L. Landers, &2] =%, 364%; John R. Thomas
& Wendy H. Schacht, CRS Report for Congress, Patent Reform: Innovation Issues, updated
Dec. 7, 2006, 25%; Doug Harvey, "Reinventing the U.S. Patent System: A Discussion of Patent
Reform through an Analysis of the Proposed Patent Reform Act of 2005," 38 Tex. Tech L.
Rev. 1133, 1155-1156 (Summer, 2006).

59) Robert A. Armitage, Commentary, "Now That the Courts Have Beaten Congress to the Punch,
Why is Congress Still Punching the Patent System?", 106 Mich. L. Rev. First Impressions 43
(2007), http://www.michiganlawreview.org/firstimpressions/vol106/armitage.pdf FZ=.

60) H.R. 1908, 110th Cong. (2007), available at http://frwebgate.access.gov/cgibin/getdoc.cgi?dbname
=110 _cong_ bills&docid=f:h1908eh.txt (2008. 1. 7. HIF HE)

61) S. 1145, 110th Cong. (2007), available at http://frwebgate.access.gov/cgibin/getdoc.cgi?dbname=
110 _cong_bills&docid=Ff:s1145is.txt (2008. 1. 7. HIF HZ),

62) H.R. 1908, § 5(b)(2); S. 1145 § 5(a)(2).

- 169 -



51F 847F &AL 89 F23% 7|27 He A5 obdW s AlE E
= FAHY AA JHAE V22 &SRS AT = W ("Unless the
claimant shows that the patent's specific contribution over the prior art is the
predominant basis for market demand for an infringing product or process,
damages may not be based upon the entire market value of that infringing
product or process.")63) ael e "o g FE| el AAFZE AT o
A 49 MY e wdde 2 33y HeAEd 4 ]OJ‘?W# C*«]
2 oE A4 eass

oo el o AT WEe AU Aol L5 A ke

2 e ARALR G ALAA AL 2 FAE AL

EX
)

BAPORA B WA A4 FABA 4 Ael£E 2gotel 2o
Geb AADAA S8 ol Eaeloh Ham, ol g e ALALA) 2

) 7] A
Aol BAR wRS WALH, FoH, AANE, FH WE B2 BN
E@H o Bristofol Frinm BASAIL AL AU

63) H.R. 1908, § 5(b)(3); S. 1145 § 5(a)(3); o<} £ W& Rite Hite Corp. v. Kelley Co. 56
F.3d 1538, 1549 (Fed. Cir. 1995) (en banc); Imonex Services, Inc., v. W.H. Munzprufer
Dietmar Trenner GmbH, 408 F.3d 1374, 1376, 1379 (Fed. Cir. 2005)°] YEh} Ath

64) HR. 1908, § 5(b)(4); S. 1145 § 5(a)(4); Michael A. Einhorn, "Patent Reform and Infringemnet
Damages - Some Economic Reasoning", IPL Newsletter, Volume 26, Number 1:Fall 2007, The
ABA Section of Intellectual Property Law, 13 %2 Brian J. Love, 99 +=, 290-2939 3+
Z; 919 22 HAAY HZEZE Geogrea Pacific Corp. v. U.S. Plywood Champion Papers, 446
F.2d 295, cert. denied, 404 U.S. 870 (1971) (RI53] a2, A4, 994 A7, FeiAtel
Jtel /b FLE 84 EE ALLLE A WPORFH WEH oL 7]
22 Eaudels Wgaielol dtkn ) B2 a9 old AY $ALe dAE,
Fo AAEE 23T QoM AFY WA AHNE NFoE e AL EARE EE
FHOENH ok colg IEL Gt ool ot 384 afd Wk oI

2
2z "—‘1% Z27gste ke FolA niE }L]', ‘ﬂ%"ﬁlgi ol A&sle e B2 o
o2 el olyg ofH R 53] st FsiAlFel o2 s 57t
5101 JdeE A R 7EE Aolgte &7 A7)Ea Atk Michael A. Einhorn, ¢
2o F 15-161.
65) http://thomas.loc.gov/cgi-bin/query/D?c110:2:./temp/~c110GBqw6]:: (2008, 6. 15. HF AL #

=z

- 170 -



of o3t & ALAdA AZES o] HZs} oF 80%o] 1SS ol
2 &t Ao oM 80%S ®EFFE Bl Qlthe) EF| A B =
oleigt wale] gkol wet S5 vlojEol wep s gt

oJol alar, o]#dt 7E& AL Y E AEI FAo|y 7)E=H 7B
g Az W 3Ee 289

==

= 2o

o

4»
s

2. AN E] A2l Ao Ealv} BddE A

C.

<
o
9
N
N,
(07
o4,
N
N
N,
Jm
Qb
N
(o
s fo
i
2
0,
2
X
>
o
2
o
(02
o,
o
o,
rlo
ol
o

2
i)

ok
N
of
o
K
o

Do rfr =
o S
IS k)

ro
ﬂli'i =,
S o
o
ol o o e
5 o4 =
™ o St
+ %0 K
5o
‘; S oo Ao
0 o fn &
) ! 2
N o >
BN R )
b on fo 24
@ PN
£ r 2
= =
o, ok
&
o e
>
o o?t,
o
(e o
oX!
-
il
Q‘L

of
S
kY
ok
>,\I
ro
jur]
ha
o
©
ry
(i
of
S
s
=
Al
2,
X
rr
o
%
_‘>i
Lo
N
o
=2
o fr
of
o
£
A
N
-~

66) THHL 2004. 6. 11. A1 20020+ 8244 FHA[EdH ) AH(A])][32004.7.15.(206),1143].

67) ASAHY 2004, 1. 16 A 20017473 BA. 7]E AgAlke] #alode diHY
2003. 3. 11. A3 2000TH48272 22, 4@l Fatel= ti< 2003. 9. 19. A3 20027+
65924 A, oFH Bl ALAHY 2004, 1. 15. AL 20037183647 FAo] 9
o} w5 ES A2 Qs Eaful o] A, 352354 A 5L g Solth

68) ¥y, SR QI Sl 2k, 3559, uAdr, “So Aot Sl o
2F4 v H(Damages Calculations in Patent Cases)”, 35W; #-4138], ko] =&, 123-124.

- 171 -



ME oo
ol
o
fru
e

Ir
1o,
it
i)
%o,
£

g =
AA, 2ZES O] BA B /)54 3Pl Bol AgHT Y, T B
W7t BAE Weel gl YE st FAT AR sl Y
Tx B4 2 B9 EE ol #E Ao Bl Sl MAE e
Aol migAst & Aolm 0 TR, SR Al e Laug
Ao YoIME st Lol EeHo] MAE WA EE Sfelok & Aol

69) John R. Thomas & Wendy H. Schacht, $F9] &, 26 =,
70) "= E3Y A112% (35 US.C. § 112) F=

- 172 -



X672 Patent Trolle| EHAl AKX E 2|st
S5z & A5 JHeEer

L 71eh i gere] 25

ke, o) ojste] £5e AZGY 99l 3

&
L
-

Patent Trollol] thgh o = <t
= 719 59l AFEE = A= 93 (design around), 5 &7+ A](patent Watch),
E3] 9] AbA ) S=(clearance search), 7] 3}3|(early settlement), 53] F 3 R
(patent infringement insurance), 5 3% (patent map)e] ZAd & ESFH = 53
LL oY B EZ Wete]l As F UL 53R A @ Fo Fo
S M FAAEZQ HAete] As F U Bolth o=
‘?334'}1]5551 WA s S5 @A 2 Fof 3o PAEA oMo o5
(FoF o] AHREI|ZE gt}

o

II. 53] Fo dAdAMY g

1 aZEdo] B WRE S5 N AT AU

7t 2He] H|7|

Qrof| A X nfe} o], Patent Trollo] thdled &= =xAfol whebA 2 753 9

84, 1 B9 £70% R U150l el BFR Azl EAE F 9l

1) ololl #3tol= FHWA, vFafzl, “Patent Trollo] ¥3F A3l(Review upon Patent Troll Past,
Future and How to Deal with)”, LAW & TECHNOLOGY AI3¥ A3, A2tistu 7|sy
AIE] (2007. 9), 153-160H; Wikipedia, http://en.wikipedia.org/wiki/Patent troll (2008. 4. 19. &%

s
) F=x

- 173 -



i1, o] eBay Abdel Wk ZHAIS] oAAMAA B F U vie} o] PR
ofe]] wel Gt 7= gt

1A Patent Trolle] EA7F AZE Qo] & @ o| At ek
obd Zoju, AF7HA 28 E£A7F iFE AR dEE &
| gy #AEE Aok ol HoA AZES o] #
£7d°] Patent Trollo] &¢stA &5 + A= viZE o] H
E40o= st Lz Edo] #d W 53E FA3t=

AL odA s =ojo] wale] AWmr)w A

LI, AZEQ|o] iz glgdo] EN

dwtr oz AZE = 53 7T

©
A](algorithmic instructions)Z ©]F oA Aar, wpebA F2](formulas)o]yt &l
il E

=
YEHNI 45 7H] A5 -8-8A(interoperability))S X &|oF 3}7] wjFol
7I1EY AFRE B)2 vtgo=z O AR FHE, d5He=z o
S [e)

-1 =
FRPll = FAE AYL 90019 “ArI” Jedgals Fok redEol

2) dAY] SHAZY Patent Troll] wAO thgt 919} e TE A4S whdste] A=
OE 58 Ala"e weEs AL, FoEY AE ApES A8kl = TRIPs(the
Agreement on Trade-Related Aspects of Intellectual Property Rights) -8 A|27(1)ol] ksl 1
Aol s¥etAl vt strete 937k 7 Abel] st FAlAR] SeiES vEVIE 7Y
sh7)e ofelm, A3e AFHE 9 BIAAS ZestAl Hal, 2 AdEore] 2R
FokstAl "tk FollA EA7F et dok Dan L. Burk & Mark A. Lemley, "Policy Levers
in Patent Law," 89 Va. L. Rev. 1575 (2003), 1634-1638%.

3) Arti Rai & James Boyle, "Synthetic Biology: Caught between Property Rights, the Public
Domain, and the Commons," PLos Biol 5(3): e58. doi:10.1371/journal.pbio.0050058 (2007).

4) A5 FARE wdela wSH JRE A5 oZ AMRE F 9l 597 Council Directive
91/250/EEC on the legal protection of computer programs, recital (12), %, “EU AAH 3}
ool AZEY ] A5 8A”, LAW & TECHNOLOGY A2 A6s (B¢ A9F), A=
st 71 IHAE (2006), 69N AL

- 174 -



B3l wEe Azl oldiwe
1

FaA 3 el A7 7HsAd ol

g, st AR Z2aPs Adelr] fside 1de Z2
e Zo3d W 7es 08T Zart Jda 1Y JeEe] 535
Ao AFde SRS 53(535 HE, patent thicket)d] HIAEZFE AA]
slghs WAY, dA ZEAS BdHE 55E HsHA AFS AN F5)
o glth9)

Lol7b AZEgo] By e Aokdd I vlwste] agH|Ro] A&
Aoz 23l Al (commercialization) = A|Zbo] HA AgH, Hxd
We fg vlEH 1 2S935 HE Aol HlEo] EA ¥, £ Eg
e 5ol om0 ojgdt EACZ sty thE Wy R st 595
of o5t REWwS Fogdo] a1, A3 532 st W= HAHN 5
ol A& AZES o #d WHo] AAF JhsAol e, a3k wE1
HAHJA AAE Wt B2 ¢ A&(ow quality) 537} FoE 74

5) ol "U& 7l YiA7} @t AL 9w|stt) Gerard N. Magliocca, "Blackberries and
Barnyards: Patent Trolls and the Perils of Innovation", 82 Notre Dame L. Rev. 1809, 1829
(2007) ZZ.

6) David B. Conrad, "Mining the Patnet Thicket: The Supreme Court's Rejection of the Automatic
Injunction Rule in Ebay v. Mercexchange," 26 Rev. Litig. 119, 138-139 (Winter, 2007); -th&,
“AFHzEade] wdd Bo, A2usty Zled ¥ AlE, drles W, wgAk
2007, 4809 =,

7) Gerard N. Magliocca, $ =%, 1830W =,

8) ¢ £& =%, 143W; Dan L. Burk & Mark A. Lemley, &2 =%, 1620%; Carl Shapiro,
"Navigating the Patent Thicket: Cross Licensing, Patent Pools, and Standard-Setting", MBER
Conference on Innovation Policy and the Economy, available at http://haas.berkeley.edu/~shapiro/
thicket.pdfe] ZE(Abstract) L 32% HZ. o= 539 a=8HYr| SFHTHLAY Y, &
3] #eed AE8or EHEd A 7eIE Stk 2e X

9) BRx, VIS B MA, AUt Ve W A H, #571sd ¥, HGAL
2007, 7129; ALY, “53] 7 E(patent troll)ol] th3F HZ A% (Legal issues on patent
troll)”, LAW & TECHNOLOGY AI3¥ A&, Metstn 7] HAE (2007. 1), 90-91H;
Arti Rai & James Boyle, &) =& FZ.

10) Dan L. Burk & Mark A. Lemley, 99| =&, 1621™.

- 175 -



3 AZEO] #Y 59, 53] AWM SIIBME)= 1998 oA
o] 7] wjZoll12) A8 7)< (prior art)
LALE0] A5 E(source cord)

FAE S83] 49

A B
oh.13),
of, ##
o= AH7F ATk

Hol7h d&t 5371 Fod Folle Fo Aol R Aol gl
2 gdEolx, dE 59 AmazonAle oneclick 7]&9] &R ALEAELS
OE MHAE o] 8375 FATAY EHEA =7A Hil(lockin effect),
7HAt 3 ALY (£ FAE H) Messenger A B AE o] &3lH 27} thE
3Ake]l AMBIEE o] &ety Sttjgtx: 19k FAISHH AtEEc] d ALY
MessengerS A& »E A9 g2 iz $AZ 5 g A9 o
(network effect).15)

T, Av RAE 58PS AzEgo] Hobe] sEAwe] A&Holn

l
A VRO
X,
2
X
rr
(i
ACH
1S
vy
™
g
12
rok
i3
ok
N

N

rlr

11) Richard A. Posner, Antitrust Law (2nd ed.), The University of Chicago Press, 2001, 245-246
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HF AH). 28y BASY ddste] SddFERAY 935S AUE FojA7A B
A v=r A FgAHYS] A= Festo AR (Festo Corp. v. Shoketsu Kinzoku Kogyo
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Abstract

A Study about the Legal and Institutional
Counter—measures against Patent Trolls

Kiyoung Kim
College of Law
The Graduate School

Seoul National University

The purpose of the patent system is to encourage, protect and facilitate the use
of inventions, thereby improving and developing technology, and to contribute to
the development of "industry". To achieve that purpose, a patentee is given
monopolistic and exclusive rights to make, use, offer to sell or sell, or import a
patented invention during the term of the patent, in exchange for revealing the
invention to the public.

But as with other exclusive rights, patent rights can also be misused contrary
to the purpose of the patent system. One good example of the misuse of patent
rights is the phenomenon of the "patent troll". Emerging with the collapse of
"dot.com" bubble in the United States, patent trolls indicate those entities which
acquire patents and enforce them without further developing or improving
patented technologies, or producing goods by using them. They use patents for
the sole purpose of extorting money by accusing other companies of patent
infringement.

Patent trolls can also play a positive role providing poor individual inventors,
small or medium sized companies with ammunition to fight against large

corporation infringers through the time consuming and costly infringement suit
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procedures. But, producers who have to risk paying large sums of royalties or
damages whenever they are alleged to have infringed upon patent rights, would
lose incentives to improve technologies or produce goods, which would in turn
reduce the number of goods supplied to consumers and lower the level of social
welfare generally. This is why counter-measures against patent trolls should be

considered.

One conceivable measure is to apply the doctrine of prohibition of misuse of
rights (DPMR). This is plausible because patent rights have the attributes of
property rights and property rights can not be misused contrary to their purposes.
In the U.S., a separate and peculiar patent misuse doctrine has been developed,
which is based on the equity law doctrine of unclean hands and restrains the
improper use of patent rights extending the scope of patent rights. In Korea,
where pre-existed patent misuse provisions in the Patent Act were substituted
with the provisions for 'Adjudication for Grant of Non-exclusive License'(§ 107),
separate patent misuse doctrine cannot be recognized. But the DPMR, as the
general principle of the Civil Act, could be applied to improper use of patent
rights by patent trolls that run counter to the purpose of the patent system. In
deciding whether a particular use of patent rights is against the doctrine, a court
could weigh the benefits of patent rights holders and the prejudices of the
alleged infringers and could also consider whether the patent is valid or the

patent rights holders are using the patented inventions.

The most powerful and frequently used way of patent rights enforcement is to
petition for preliminary or permanent injunctions. According to the Civil
Execution Act § 300 (1), a court can consider whether there is a valid right to
protect or a necessity to protect that right when deciding whether to issue a
preliminary injunction. But with no provisions to consider those facts, a court
facing the petition to issue permanent injunction against patent infringements can
use the DPMR, considering whether the related patent is wvalid or the patent

holder has implemented the patented invention.

In regard to the damages calculation following the confirmation of patent
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infringement, the fact that the patent holder is not implementing the patented
invention and the patent is related to only a small part of the infringing product
should be considered. Only when the patented invention is closely related to the
demand for the whole product, then the damages should be calculated based on

the sales volume or margin of the whole product.

Besides the above mentioned measures, to prevent the issue of weak or bad
(low quality) patents that can be used by patent trolls, the proper and more
detailed standard of inventive step should be established giving more
predictability to be patented. In addition, when applying the doctrine of
equivalents, the fact that some inventions, especially software related inventions
are cumulative and incremental should be considered, and the scope of

equivalence for those inventions should be narrowly established.

Finally, under the dual-track patent litigation system, in which patent
infringement suits are handled by regular courts while suits to determine the
validity of patents are handled by the Patent Tribunal and the Patent Court,
patent trolls can sue the alleged patent infringers at different courts forcing them
to settle for fear of long and costly law suits. First of all, it is inefficient for
two courts to handle almost the same issues related to the same patents. So, the
jurisdiction for all the patent disputes should be consolidated to one court, at

least at the appellate court level.
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